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FROM THE CIRCUIT COURT OF CHESTERFIELD COUNTY, VIRGINIA. 
''The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this court are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
requirements." 
The foregoing is printed in small pica type for the infor-
mation of counsel. 
H. STEW ART JONES, Clerk. 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
ATLANTIC COAST LINE RAILROAD COMPANY 
v. 
A. D. BELL. 
Your petitioner, the Atiantic Coast Line Railroad Company, 
respectfully prays that a writ of error and supersedeas be. 
awarded it from a final judgment of the Circuit Court of 
Chesterfield County, Virginia, entered on the 14th day of 
February, 1927, in au action of trespass on the case, wherein 
the said A. D. Bell was plaintiff and your petitio.ner was de-
fendant. 
In this ·petition the plaintiff below will be called the plain-
tiff, and the defendant below ·will be called the defendant. 
A transcript of the record is herewith presented, from 
'vhich it will be seen that the plaintiff's action was for dam-
ages for injury to his hand alleged to have been received 
~on November 8th, 1923, while in the employment of the said 
defendant at its plant in Chesterfield Couuty, Va., known as 
"Clopton Shops", being engaged at" the time, in the pursu-
ance of his duties, in ripping a plank or board with a certain 
rip-saw then in use at said plant, and alleging his injury t.o 
be due to the fact that said rip-saw was not properly guarded. 
At the trial of the case, at the May Term, 1926, there was 
a verdict for the plaintiff in the sum of Seventy-five hundred 
dollars ($7,500.00), " ... ith interest thereon from May 21, 1926, 
until paid and his costs. Thereupon your petitioner moved 
the Court to set aside said verdict and enter final judgment 
in its favor on the ground that the same was contrary to the 
evidence and without evidence to support it (Code of Vir-
ginia, Sec. 6251). · . 
The Court overruled your petitioner's said motion and ren-
dered judgment for the plaintiff on the verdict of the jury on 
February 14th, 1927. 
'· 
2 Supreme Court of Appeals of Virginia. 
Your petitioner . duly excepted to the action of the Court 
in refusing to set aside the said verdict and to enter final 
· judgment in favor of the defendant, and presented, within the 
time allowed by the statute, its two (2) Bills of Exception, 
which 'vere duly signed, sealed and made a part of the record 
in this case on the said 14th day of February, 1927. 
STATEMENT OF THE CASE. 
The plaintiff, A. D. Bell, a man 41 years of age, went to 
work with the Atlantic Coast Line Railroad Company, on 
December 5, 1922, as a car repairer, and was hurt on Novem-
ber 8, 1923, and had therefore been with the Company 11 
months and 3 days. 
He worked at the repair shops of the Company, which it 
maintained at Clopton, Va. It was his duty as c~r repairer 
to overhaul railroad cars, to tear down railroad cars, renew 
cars and rebuild them. He continued to ·work as car re-
pairer for the defendant company until he was directed by 
the assistant foreman, C. T. J orda.n, in February, 1923, to look 
after the au ties assigned to the "material man" at the said 
·shops, or, in other words, he, at said time, became what is 
known as a "material man", required to work on the yard 
as well as in the shops. He had. to see that the material was 
moved ·a hont on the yard and gotten out a.t the mill shed, as 
the workmen needed the same. He was required to lay off 
timber and do anything to expedite the work. 
If an employee required a certain kind of material that 
would hE\ve to be run through the rip-sa,v, the material man 
would perform the service, or, in other words, it was a part 
of his duty to use the rip-saw, which he says he used ~orne­
times every day and sometimes he 'vould go as much as a 
week without using it-at any rate, he had used this same 
rip-saw many, many times under the same conditions as ex-
isted on the day he was injured, and always with the same 
guard over the saw. 
Rule 29 of the defendant company, which was in force a.t 
·''Clopton Sh_ops' ', is in these words: 
"Rule 29: In assignment of work in round houses, pas-
senger or freight yard, repairs will not be delayed waiting 
for mechanics of a certain cla~si:fication. Men will be ex-
pected to do anything within their capabilities to expedite the 
work.'' 
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The plaintiff, wh~le at work at the above place and -under 
the above conditions, had a portion of his left hand· cut off by 
the rip-saw on November 8, 1923. In describing his injury to 
the jury~ the plaintiff said: 
''On November 8th, .1923, as I was passing along by the saw 
table which this saw was under, I seen Mr. Hughes stand-
ing in front of this rip-saw with a board in his han<;}. I 
walked up to him. I said, 'Mr. Hughes, what do you want'Y 
He says, 'I want this board ripped'. I said, 'Mr. Hughes, 
pull the saw in gear and get behind the table and catch the 
board as it comes through'. I picked up the board and started 
to rip it, and Mr. Hughes caught the end of the board as it 
came through the end of the saw. When I got near the end, 
about two or three feet (I disremember now, I would not be 
positive how many feet it was, but it was near the end), the 
board began to buck up and down on the saw more than I 
had ever seen it on any saw. I stepped one side, holding 
my hand on the board, and tried to hold it down, and, as I 
made a step forward, I stepped into some blocks and it threw 
me over the saw. Meantime !·tried to keep out of the saw 
and I got my hand caught in the saw and lost it. You see 
what I have left of it." 
'I'he piece of material that the plaintiff was running tbrough 
the rip-sa'v at the time, was a piece of ceiling 7/8 by 31;4 by 18 
ft. for the inside of a box car. When the material began to 
buck on the saw, the plaintiff was afraid it might break loose, 
fly back and strike him, and, for that reason, he was attempt-
ing to hold it down on the table until the saw had passed 
through it, and holding his hand thereon and stepping to one 
side, he stepped on a block or blocks to the side of the saw 
table and was tripped thereby, and in order to k~ep his body 
off the saw his hand went under the guard against the saw 
and his fingers, with the exception of his thumb, were cut off. 
It all happened very quickly. 
In reference to the blocks mentioned above, Mr. Gillespie, 
plaintiff's helper, says (Rec., p. 190) : 
"Just a_few boards and blocks around the bench when he 
. got his hand cut off. Came· off material that was sawed· dur-
ing the day. Waste material and such stuff like that." 
And Mr. JJfadden, labor foreman, says (Rec., p. 191): 
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"It was customary· every day to clean up the mill every 
night before we quit work, day in and day out, as regular 
as it came. And previous to the da.y that Mr. Bell got hurt, 
the .mill was cleaned up ~he same as it ever was.'' 
At the time of the accident, the plaintiff was engaged in 
what is known as "free cutting" or "cutting to the line", 
which was one of the duties he was called upon to perform, 
. and which duty he had performed many times. 
While thB Raw in question was so guarded as to keep saw-
dust. out of the eyes, to keep the operator from cutting his 
hands over the top of the saw, and to keep the operator from 
falling on the saw, it was not so guarded as to keep a man 
from cutting his hand on the lower side of the saw, the evi-
dence showing that it was not practicable to so guard a rip-
saw, when "free cutting" was being do.ne, as to prote~t the 
ope~ator"s hand ·or fingers, that is to say, to keep the hand and 
lingers from getting tulder. the guard, because if the guard 
was low eno11gh to keep the hand and fingers from getting 
under it, the operator cou!d not see the line on the board and 
the saw, so :-u; to enable him to do "free cutting". 
The plaintiff was an experienced man in the operation of 
saws-rip-saws, cut-off saws and band saws, having been 
w9rking with saws for some 13 or 14 years. 
He states (Rec., p. 67) that his duties during the time he 
was a "material man" carried him to and about the mill shed 
every day, so that he was thoroughly familiar with all the 
conditions there, which he admits had not changed at all dur-
ing the eleven months he was there. 
He states (Rec., p. 67) that the guard over the saw was in 
exactly the same condition during all the time he was work-
ing there as it was when he first began to 'vork as "material 
man''. · 
ASSIGN~iENT OF ERROR. 
Your petitione~ is advised that the judgment aforesaid is 
erroneous and assig·ns the following err·or made by the Court: 
'BECAUSE THE VER-DICT OF TI-IE JURY, BEING 
CONTRARY TO THE EVIDENCE, OR WITHOUT EVI-
·nENCE 'fO StTPPORT IT, THE COURT ER,H.ED IN 
OVERRULING PE'riTIONER'S MO'riON TO SE'l' 'rH.E 
SAME .ASI.Dt".j .AND EN'l,ER FINA.L .JUDGMEN'l~ IN ITS 
FAVOR, A.ND 'IN ENTERING JUDGMENT THEREON. 
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The verdict was contrary to the evidence, and without evi-
dence to support it, for two reasons, either of which would be 
sufficient: 
(1) Because there was no primary negligence on the pa.Ft 
of the defendant; and 
(2) Because the plaintiff assumed the risk of his injury. 
"A". 
' NO PRI~IARY NEGLIGENCE. 
. \ 
. ··.•. 
The question as to whether t.l1e defendant was negligent or 
not, in its last analysis, depends upon whether .. or not it prop-
erly guarded the rip-saw in use at the time of the accident, 
for the plaintiff utterly failed to introduce any evidence 
that even tended to prove the other two acts of negligence 
alleged, viz: 
1. As to the bucking or quivering of the saw; and 
2. As to the blocks at the side of the saw-table. 
I." 
AS TO THE BUCICING OR QUIVERING OF THE SAW. 
Practically all of the witnesses say that the bucking or quiv-
ering of the saw was perfectly natural with a piece of tim-
ber 18 feet long 31ft- inches wide and 7/8. of an inch thick. 
Plaintiff mentions three th/1tgs that might have caused th·is 
bucking: 
1. Saw being d·ull-but 1\:Ir. Bell does not say that the savi 
was dull. The other witnesses say that the saw was in :first 
class condition and the mute testimony of the board being 
sawed is to the same effect-no ridges on the sides, as would 
have been the case if the sa'v had been dull ( J ordau, p. 99) 
and no nicked places down the sides of the board, as,. would 
have been the case, had the saw been 'vabbling or running 
untrue (Jordan, p. 99). 
N[r. Jones, head sawyer for David 1\L Lee, says: "That 
piece of timber looks to me that the saw was in good shape to 
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out it-No scars on it so far as I can see. I would term that 
as good line as you could cut by a saw'' (p. 147). 
~{r. Heath states that the saw was not dull (p. 140). 
Others used the saw that day before and after the accident 
and it was in good condition. 
2. Table being wabbly-but lw does not say that the table 
was wabbly and the testimony of other witnesses is that it 
was not: 
Mr. Heath says ''The table was not wabbly when the thing 
occurred any more than it is to this date" (p. 139). · 
3. Belt sliding on the pttlleJJ instead of running true, but he 
does not say that this condition existed and other witnesses 
testified that it did not. 
~1 r .• Jordan, ass 't general foreman and a competent man, 
states (p. 96) that he inspe.cted the saw and the driving shaft, 
the table and the rest of the equipment after the accident 
and found everything in good condition. 
Mr. Roberts, who 'vas supposed to keep the machinery in 
repair, and had had many years experience with machinery, 
states .that he examined the rip-saw tl1e day of the accident, 
and :found the saw, the trappings of the saw, the table, the 
shafts, pulleys and belts all in good condition-'' about the 
·same condition on that day", he says, "as they were prior to 
that ·time" (p. 163).-
Mr. Bell, when asked whetl1er there were any other causes 
-that would make timber buck when running through a sa,v, 
replied: · 
''Well, I suppose it might be-I never took notice" (p. 36). 
Mr. Hu.,qhcs (holding other end) says, ·'I never noticed the 
board quivering, but very little-It is almost impossible to 
ho~d a board of that length without quivering a little" (p. 
86). 
Mr .. Jordan says, "Well, in feeding the board. into the saw, 
naturally a board of that kind will quiver and shake, and the 
faster you feed it, the more rapidly it will quiver" (p. 104). 
_J 
I 
I 
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Mr. Roberts says, ''There is no~hing unusual to see a boarcl 
quiver when you are cutting it" \(p. 167). 
I 
Mr. Heath says (p. 136) that bucking could be caused by 
board not rest~ng properly on th~ table, and also by what he 
calls "a pinch", hvo methods not mentioned by Mr. Bell. 
This disposes of the "buckinJ board" without any negli-
gence whatsoever on the part ofl the defendant. 
I 
II. 1 
AS TO THE BLOCI{S AT THE LEFT SIDE OF THE 
SAW TABLE. 
1llr. BeU says l1e stepped on a ,block, hut he 110\Yltere says 
that there were many blocks there, as in point of fact there 
were not. 1
1 
I 
I 
Mr. Jordan says (p. 96) that when he went to the saw after 
the accident, the blocks and refu~e matter to the left of the 
saw were about the same as usual, that is, "just a few scat-
tered blocks, that came from the rip-saw and cut-off saw". 
· ltlr. Heath says (p. 134), "It would be impossible to sweep 
them up as they accumulated-It would keep one man steady 
there all the time''. 
Mr. Saunders says (p. 154) "Alround the rip-saw there are 
generally a few pieces lying ardund, scattering pieces, like 
most generally you will find aroturd all mills, all saws''-'' No 
more than usual at that time''. 1 
i 
Mr. Roberts says (p. 166) "It was no more than usual, 
just a few trimmings off of piece~ that were ripped that were 
thrown on the side''. i · 
Mr. Gillespie (Mr. Bell's helpen) says (p. 190) "Just a few 
boards and blocks around the b~nch when he got his hand 
cut off. Came off material that was sawed during the day, 
waste material and such stuff like that". 
1'1/t·. Jllladden, labor foreman, says (p. 191): 
''It was customary every clay to clean up the mill every 
night before we quit work, day in and day out, as regular 
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as it came. And previous to the day that Mr. Bell got hurt, 
the mill was cleaned up the same as it ever 'vas.'' 
See instructions on this point Nos. 12 and 13. 
This disposes of the blocks witl1out any negligence what-
soever on the part of the defendant. 
III . 
. WHETHER THE S.A.W WAS PROPERLY GUARDED. 
This ·brings us to the question-the only question in the 
case-as to 'vhether, under all the circumstances, there is 
· sufficient evidence to show that the rip-saw was not properly 
guarded. A careful examination of the evidence will show 
that such ·was not the case, and that though tl1e same will 
have to be considered as on a demurrer to the evidence. 
The penal statute (Code of ·va., Sec. 1830), which does not 
undertake to change, and does not change, the well estab-
lished rules and principles of common la,v, simply provides 
"All vats, elevators, sartvs etc. * * • shall be properly 
guarded''. 
What "properly guarded" means depends entirely upon 
circumstances. 
Now," Bell's duties required him to do what is known as 
''free cutting", tha.t is, "to the line"-a phrase whicp_ is 
thoroughly explained in the evidence. 
Mr. Jordan (p. 103) and ~Ir. Heath (p. 133) both state that 
"it is necessary to do free cutting at saw mills", and Mr. 
Bell admits that his duty required him to do this. free cut-
ting (pp. 51, 64, 72). 
Now, the law is well settled that there is no_ obligation on 
the master to comply v;rith the requirements of a statute. such 
as is under consideration; where it cannot be done 'vithout 
practically doing a'vay with the efficiency of the machine or 
other appliances, or 'vhere it is otherwise impracticable to 
do so. · 
Labatte ~L & S., Vol. ·v, p. 5668: 
"C. Unde1· 'lvhat drc·un~stances 'machinery 1nust be gttarded. 
The statutes require machinery and other dangerous appli-
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ances to be ,guarded onl:lJ when it can be done without im-
pair,:ng tlte efficiency of the machine or other applia;nces. 
So also it has been held that statutes relath1g to the guarding 
of vats and pans containing hot or otherwise dangerous 
liquids are applicable only where the g~tarding is practic<t-
ble.'' 
In a note to 5 N egl. Compensation Cases Annotated, at p. 
271, it is said : 
''Statutes requiring the safeguarding of machinery are not 
intended to interfere with its pract-ical operation, and hence 
'vhere a safeguard would destroy the utility of the machine 
the statute is inapplicable." 
This principle has been applied to vats containing hot 
liquids in the case of Chica{}o Packing C.o. 'v. Rohan, 47 Ill. 
App. 640. 
In this case the plaintiff claimed that the room was full. of 
steam, that there was no ~ight and that he 'valked into a· vat 
of boiling water. The ordinance of the City of Chicago pro-
vided that every vat, pan or other structure with molten 
metals or hot liquids should be surrounded with proper safe-
guards for preyenting accidents or injury to thobe emptoyed 
at or near them. The Court held that the language of the 
act must be taken to mean ''Proper safeguards with reference 
to the work to be done", saying: 
''A safeguard might easily be made which 'vould render it 
impossible for anyone to he injured at sueh vats. Such safe-
guard might, however, absolutely pre,rent the performance 
of work designed to he done. The ordinance must be held to 
mean a tJra-eticabl:e safelJuard such as, 'vhile affording rea-
sonable security, does not u.n1·ecuwn.ably interfere 'loith the 
work which 1nust be perform,erl. No one will contend that the _ 
ordinance .i·eqnired that work about such vats should be as 
safe as skimntin-,q m.-ilk." 
In the case of Robertson v. Fonl, 74 N. E. 1 (Ind.), a stat-
ute required that all Yats, pans, shafting saws, etc., should 
be prop_erly guarded. _ Under this statute the Court held; 
referring to an unguarded shaft: 
"Of course, the act does not 1ritend to exact a compliance, 
where, in respect to some particular machinery or appliances 
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it is impossible to properiy guard it witho'ltt re·ndering the 
same useless for the purposes for whfch it 'Was intended." 
This case cites the case of Glenn Falls Co. v. T·raveUers 
ln..'1. Co., 162 N. Y. 399, where the Court said: 
"We think, however, that the Legislature could ;not have 
intended that every piece of machinery in a large building 
shpuld be cov·ered or guarded. This would be impr·acticable. 
What evidently was intended was that those parts of the 
machinery which were dangerous to the servants, whose duty 
required them to work in their immediate vicinity should be 
properly guarded so a.s to m:inintize a ... c; far as practicable the 
dangers attending their labors. Human foresight is limited 
and masters are not called upon to guard against every pos-
sible danger." 
In t! enkin.s v. LafaJJette Box Co., 87 N. E. 992, the Court was 
dealing with a statute which required that aU 'ma.chinery of 
'every descript-ion should be ,quarded, and the Court held that 
it was necessary to allege and prove tha.t it 'va~_ practically 
possible to properly guard the machine 'vithont rendering 
it useless jo1· the p-urposes Jo1· which it was intendecl to be 
operated. 
Memo. : In the instant case, the .btuden was on the plaintiff 
to sl1ow·, by the greater weig-ht of evidence, that it was prac-
tically possible to so guard the saw in question, that the oper-
ator could not .Qel h-is ha>nd 1Inder the guard, w·hile eng-aged 
in "free cutting", which plaintiff admits was amongst his du-
ties, and this the plaintiff utterly failed to do, as shown by a 
careful exAmination of his testimony (especially) and the 
testimony of the other witnesses. 
The case of li'ltss v. Heydt Baking Co. (Mo.), 108 S. W. 63, 
involved an alleged duty to guard the belting, g-earing, etc., 
of a doug-h mixer. The following instruction was ~ven on 
motion of the defendant and held to be proper : 
''The Court instructs the jury that if yon believe from the 
evidence that the gearing upon the machine in question could 
not be safely and securely guarded without materially in-
terfering with the efficient wo1·king of the tnachine in ques-
tio1?,, then the failure to guard such gearing constituted no 
negligence on the pa1·t of tlie defenrlam.t. '' 
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Memo. : In the instant case, the defendant was 'not negli-
gent in failing to have a g1.1ard over the saw in question that 
would come down lo\v enough to prevent the operator, while 
eng·aged in "free cutting'', from g·etting his hand under said 
guard, for the reason that all the testimony in the case shows 
that to have a guard in such position woulcl1naterially inte'r-
fe1·e with the efficient woTlcing of the saw in "free cutting", 
indeed, the evidence all shows that "free cutting'' could not · 
be done under such conditions, because the operator 'vould 
not be able to see the sa'v and the line on the board, which 
was absolutely necessary in order to do the work. 
In Spalding v. Tu.clcer Etc. Carria.ge Co., 34 N. Y. Supp. 
237, the Court 'vas dealing with the statute which provided 
that all cog wheels in the factory should be properly guarded, 
and that the owner of the factory should be liable for inju-
ries caused by failure to guard the cogs. The Court, in pass-
ing upon this statute, says that the cogs were properly 
guarded 'if they were so ,q'ua,rdecl as to 1neet the demands or 
1·equiren~ents of 1·easonable care, saying: 
''There is no proof that the cogs in question could have 
been guarded in any manner that would 11ave tended to mal{c 
them safe for those working around the machine, 'without 
11reventing the use of the sa1ne. '' 
Memo.: In tl1e instant case, the saw 'vas 1J1·ope1·ly ,qu.arded, 
because it was ''so guarded as to meet the demands or re-
quirements of reasonable care" in the use of a saw in "free 
cutting", as shown abundantly by evidence as to the cus-
tom of- many others using a rip-saw in "free cutting". 
As in the above case, so in the instant case, there was no 
proof whatsoever that the sa'v in question could have been 
so guarded as to make it safe for those using it in "free cut-
ting'', wit4out practically unfitting it for such usc. 
In lnlam.d Steel Co. v. Ilko (Ind.), 103 N. E. 7, the Gourt was 
dealing with a statute "rhich provided that all belting, etc., 
should be properly guarded, and the Court held that the bur-
den was on the plaintiff to pro've the. practicability of ,quard· 
ing the belt in qttes~f;on. 
~Iemo.: In the same way, in the instant case the burden 'vas 
upon the plaintiff to prove, that is, show by the greater weight 
of evidence, the pra.cticability of guarding the saw in ques-
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tion, that is to say, to so guard it as to protect the operator's 
hands and fingers, while engaged in "free cutting"', and this 
the p:aintiff absolutely failed to do. 
Now applying the evidence to the law w·e have just been 
considering, remembering that under the law just introduced 
before the Co:urt, the sole question to be considered is whether 
it was practicable to so guard a rip-saw, ,.d1en,"free cutting" 
was being done, as to protect the operator's hand or fingers, 
tha.t is to say,. to keep the fingers and hands from getting , 
under the guard. , 
The evidence shows that, while the saw in question was so 
guarded as to keep sawdust out of the eyes, to keep from 
cutting the hands over the top of the saw-to keep from 
putting your hand on the saw-and to keep the operator 
from falling on the saw, it was not so guarded as to keep a 
man from cutting his hand on the lower side of the saw,. be-
cause it was not practicable to do this in "free cutting". 
The p:aintiff, and one of the defendant's witnesses, ~Ir . 
• Jordan; speak of the guard over the saw as protecting against 
sawdust. 
The plaintiff's statement in reference to said guard is as 
follows (p. 38) : 
"It would do very well to keep dust out of a man's eye with 
the saw running. That is all I ever saw it would be good 
for." 
J Jlr. J orda;n, '~I1en asked (p. 94) whetlwr there 'vas "any-
thing over the saw blade of this particular saw", replied, 
"there is safety guards", and when asked to state ''whether 
that guard was supposed to protect from saw·dust or from a 
·man getting his hand in there'', replied ''Sa""'dust''-"Saw-
dust will fly in a man's eyes if that guard is not there" (p. 
117). By this answer the "ritness meant simply to say that 
the guard used did protect against sawdust, but did not pro-
tect against getting one's hand under the guard in "free cut-
ting''. 
Mr. Jordan, in his replies above, does not mean to contra-
dict Mr. Saunders' statement that said gua~d was a '' protec-
tion against accidents to whoever uses it" (p. 157), or 1\fr. 
Roberts' statements, "As far as I know that sa'v over there 
was guarded as far as it could be practically guarded'' (p. 
172), "its purpose 'vas to keep from cutting your hands over 
0 
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the top of it" (p. 175) and "the same guard was to protect 
him in case he fell near the saw or against it" (p 185). 
The intrinsic evidence itself, in addition to the evidence of 
defendant's witnesses, shows that this guard was a protection 
against everything, except cutting the hand or fingers in "free 
cutting", which latter could not be prevented, because if the 
guard 'vas low enough to keep the hand and figures from get-
. ting· under it, the operator could not see -the line on the board 
and the saw, so as to enab!e him to do "free cutting". 
Mr. Bell himself admits (pp. 49 & 51) that there was a 
guard there made of wire over scrap iron about 1ft inch thick 
by % to 1 i:nch wide. 
Mr. Roberts says (p. 174)that this guard was a steel frame 
with a heavy wire over it. · 
. This guard, we see, was very substantial and was fitted to 
a heavy iron bracket, and "re are, therefore, not surprised to 
hear the following testimony from ~1r. Heath, Mr. Saunders 
- and Mr. Roberts: 
llf.,r. Heath, when asked (p. 137), "you said you knew what 
it was to guard saws, what do you mean by it"?.replied: 
"The guard is to hold it up to keep the saw from it and 
keeps your hand-the guard is put there for safety as much 
as anything else. A man can see that guard so much better 
than he can see the s~w, if it comes properly over the teeth.'' 
llfr. Saunders says (pp. 157 & 160): 
"Q. What is a guard~ 
A. It is a protection over the saw. 
Q. Protection to whom f 
A. To the user, whoever uses. it. 
Q. Against what~ 
A. Against accidents. 
Q. Against accidents of all kinds, I reckon? 
A. vV ell, an accident will be an accident of a.ny kind.'' 
'Ptl1·. Roberts cross-examined by ].1:r. White, says : 
''Q. The law requires all saw·s in a shop like that ~t Clop-
ton to be properly guarded-Now, do you know what that 
means¥ 
0 
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A. As far as I know that saw over there was guarded as 
far as it could be practically guarded" (p. 172). 
Memo·. : There is nothing in the record to contradict this 
statement. · 
'' Q. Was this one g·uarded so as to keep a man's hand out 
of there? 
A. It was guarded as far as practical to guard it. (p. 173). 
Q. If you don't know how low it will come down, how can 
you speak in reference to its protection~ 
A. ~t came down low enough to cover the saw. 
Q. What was the purpose it was put there for? 
A. To keep from cutting· your hands over the top of it (i. 
e., the saw). . 
Q. Two witnesses (i. e., Jordan & Bell) have testified in this 
case, both of whom worked at the shop, that it was put there 
to keep sawdust out of a man's face? * * * 
A. And keep from putting your hand on the saw * * * 
(p. 175). 
Q. Tell this jury, if this net that \Vas over that saw was 
- simply for the purpose of keeping sawdust out of a man's 
face, what did you have to protect him in case he fell near 
the saw or against it? 
A. The same guard'' (p. 185). 
The evidence shows that this guard did protect :n.fr. Bell in 
just this very way: 
1\'Ir. Bell says (p. 33) "I stepped one side, holding my hand 
on the board, and tried to hold it down, and, as I made a step 
forward, I stepped into some blocks and it threw 'me over the 
,c;aw. 1\IIeantime I tried to keep out of the saw and got my 
hand caught in the saw and lost it''. 
So the Court sees that the saw was guarded as far as was 
practicable, taking into consideration that ''free cutting'' 
was being done. . 
The evidence discloses no practicab~e way in which the saw 
could have been guarded to protect the operator's hand or 
fingers when he was engaged in "free cutting''. 
The only evidence tending to sho\v that this could be done, 
. is the suggestion of lvlr. Bell to that effect (without any facts 
whatever upon \vhich to base such suggestion), which is con-
trary to the intrinsic evidence in the case, and puts his testi-
mony in the same category as the evidence in the Crowe case. 
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All the other witnesses in the case say that in ''free cut-
ting", it was not practicable to so guard the saw, as to pro· 
teet the operator from cutting his hand or fingers, that is, 
,from getting his hand and fingers under the guard. 
. J.Vl r. Jordan, ass 't gen '1 foreman, who had been engaged in 
millwrighting ever since he had been large enough to do any 
work, and before coming to the Coast Line, had worked with 
the Butters Lu.mber Co., Ca1np jJffg. Co. and Whiteville lium-
ber Co., at all of which places rip-saws were used, states that 
the saws at these places were not so guarded as to protect 
the hands in "free cutting·", and were not equipped differ-
ently from the rip-saw at the Clopton Shop ( p. 95). 
IJf r. Jordan further says (p. 105) that if, when free cutting 
was being done, the guard over the saw was put sufficiently 
low to keep a man from getting his hand under it, the saw 
could not be seen sufficiently to follo\v the pencil line on the 
board, and that in all his experience he had never seen such a 
guard at a saw mill where free cutting was being done. 
1Jf1·. Heath, who had worked for many years as mill hand, 
before coming to the Coast Line, with Sitterding, Carneal & . 
·D.avis, the Southet·n Railway Co., the jJf11ller Mfg. Co., and the 
Richmond lVood Wo1·king Co., at all of which places rip-saws 
were in use, states (p. 132) that it was not the custom of 
the plants where he had \vorkecl, when free cutting was be-
ing done, to have a guard lo\v enough down to keep the hand 
from getting under it; that he had never operated a sa\v or 
seen one operated \vhere the guard \Vas low enough down to 
keep a man's hand f1·om getting under it, when ''free cut-
ting" was being done; that if the guard was low enough do'vn 
to do this, you could not see the sa"T sufficiently well to fol-
low the line in free cutting (p. 133). 
To exactly the same effect is the testimony of :Mr. Roberts 
and ~Ir. Jones. 
}f r. Roberts had been working around machinery practi-
cally all his life, and before coming to the Coast Line had 
worked with the Ha;lifax lAunber Co., .A. B. Hart Co., and 
Coa.lter & Cameron Co., where rip-saws were in use. 
· nfr. Jones, head sawyer in charge of all the sawyers at 
David l\L Lea's, Richmond, ·va., who had been in the occupa-
tion of sawing for 30 years, who had constructed and erected 
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rip-saws (p. 142) and in his day had cut about 1,000,000 feet 
with a rip-saw, was asked the following question (p. 119) : 
''In doing this work where you have to follow a line, state 
whether or ·not it is the custom, so far as you kno,v, to have 
guards placed over the saw blades, so low as to keep a man's 
hand from getting under it?" to which he replied: 
"We don't use guards (and they have 10 rip-saws in use); 
we tried to use some once and could not do it. Our work 
wouldn't let us use them because you can't see the saw when 
you put the board up there to cut; you don't know where the 
line is. In order to run a straight line a.ny man that ever· 
looked down a saw has got to see the saw and the board'' (p. 
146). 
•'Q. Have you ever seen a guqrd used in this line cutting 
other than the time 'vben they attempted to use it at David 
M. Lea's? · 
A. I never have. \V c attempted to use one but couldn't 
use it-We took that one off and changed it back like it was 
before.'' 
The plaintiff in speaking of this guard says : 
"This bracket lets down here and at the lowest it stood 
half an inch above the saw and six inches from the top of the 
table" (p. 38). 
Memo.: So that the saw ,.,las exposed above the table 5% 
inches. 
"It would be very well to keep dust out of a man's eye 
with the sa-w rtmning. That is all I ever saw it ·would be good 
for" (p. 38}. 
Q. J\IIr. Bell, was there any guard over this saw that would 
prevent your hand from getting- into it? 
A. No, sir" (p. 42). 
J\IIr. Bell had worked in1920 at the S. A. L. shops and was 
asked the following questions by his counsel (p. 46): 
'' Q. How were those rip-saws at the Seaboard shops 
guardeclf 
A. They were latticed or screened in so that you couldn't 
get to them. If J!O'll· fell forward ot· stumbled across thetn you: 
co·uldn 't get to them." · 
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In the second part of the above answer, Mr. Bell explains 
'vhat he means by "so that you couldn't get to them", viz.: 
''If you fell forward or stumbled across them you couldn't 
get to them". He is talking about the body, not hoods or 
fingers. Not one word about hands or fingers. 
It will be noticed that Mr. Bell does not state (PP·. 45 & 
46) that the rip-saws at the S. A. L. shops were guarded when 
being used in "free cutting". Nothing whatever is said in 
this connection about ''free cutting" . 
.As· we have seen, when, as Mr. Bell states (p. 33), "it 
threw me over the saw", the guard in use kept his body fr,om 
striking the saw, one of the purposes thereof according to 
Mr. Roberts (p. 185), and was, therefore, just as efficient ~ 
guard as the one at the S. A. L. shops. · 
'' Q. What .other shop did you work at where they had 
saws? 
A. R. F. & P. 
Q. Can you tell the jury how saws there were protected~ 
A. 1 didn't work around saws at the R. F. & P. shops very 
much, only passing in and out of the sl1ops, didn't take very 
much notice of the saws" (p. 47). 
1J1r. Jo1Mda·n states (p. 105) that in his experience he had 
never seen rip-saws so guarded as to protect the hands and 
fingers of the operator in "free cutting", and one of the places 
at which he had worked was th~ R. F. & P. shops (p. 119). 
:Mr. Bell's statement that 
"It would have been very easy (to see), especially if he is 
ripping to a line and standim,g and sawing the line. This (i. 
e., a guard suggested by Bell) would come down 'vithin half 
an inch of the board you are ripping" (p. 48 * * * "The 
guard (i. e., a guard suggested by Be:l) comes down in half 
an inch, and you can certainly see in half an inch. Can't 
you?" (p. 76). 
is perfectly ridiculous, and absolutely contradicted by the 
intrinsic evidence, as well as by the other witnesses who tes-
tified on the subject, viz: Jordan, ·saunders, Heath, Roberts 
and Jones. 
The reason :Nlr. Bell, in the illustration used by him, ·as-
sumes that in "free cutting", the guard could come down to 
within half an inch of the board, is because he well knew, as is 
the fact (a man's fingers being only about half an incll 
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throu,gh) that if the guard were higher up irom the board 
than half an inch, a man's fingers or hand could get under 
the same, and would not, therefore, be protected. 
There is not a particle of evidence in the record to show 
that Mr. Bell had ever seen a guard in use in "free cutting" 
that came down lo'v enough to protect a man's ha.nd and fin .. 
gers, and, therefore, what he says above is merely an expres-
sion of opinion and that without having the necessary facts 
upon which to base it. This is true also of the witnesses Jor-
-dan, Saunders and Roberts, no one of whom had ever seen a 
guard over a rip-sa'v low enough down to protect the opera-
tors hands and fingers when engaged in "free cutting", and 
every one of whom stated that it was impracticable to do so, 
because if the guard were low,. enough down to protect the 
hands and fingers, the line on the board and the saw could 
not be seen, both of which must necessarily be seen in order 
to do "free cutting". We thus see that the opinion ex-
pressed by these three witnesses differs from that expressed 
hy Mr. Bell, and further that their opinion is in accordance 
with the intrinsic evidence in the case, 'vhereas the opinion 
expressed by Bell is contrary to it. 
But there is one 'vitness, Mr. Jones, who did not simply 
express an opinion, without having the necessary facts upon 
which to base it, but made a positive statement based upon the 
observation of facts-he had actua]y seen the matter tested 
out. 
Mr. ,Jones when asked whether, in doing work "rhere you 
have to follow the line, it is the custom to have guards placed 
over the saw blades so low as to keep a man's hand from ge~­
ting under it, replied : 
"We don't use guards (and they have 10 rip-saws in use). 
fJl e tried to 1tse so1ne once and could not do it. Our ~ork 
wouldn't let us use them because you can't see the saws when 
you put the board up there to cut; you must kno'v where the 
line is. In order to run a straight line, any man that ever 
looked down a saw has got to see the sa'v and the board" 
(p. 146). 
And when further aske~ whether he had ever seen a guard 
used in line cutting other than the time when they attempted 
to use it at David M. Lea's, ~Ir. Jones replied: 
''I never have. liVe attem.tJted to 'U.se one but couldn't use 
it. We took that one off and changed it back like it was 
before" (p. 146). 
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Here is a man not merely expressing an opinion as to what 
might or might not be done, but speaking from knowledge 
and experience, and there is· not a particle of evidence in the 
1·ecord to contradict him. 
!Jfr. BeU admits (pp. 75 & 76) that there wo~ld have to be 
some overhang of the guard over the saw, and that the sa~ 
would naturally be cutting behind this overhang. 
lJ;[r. Heath says {p.137) that by" guarding" you mean hav-
ing the tl1ing (i. e., the guard) over the saw away from the 
teeth, so that the saw can run underneath it. 
M1·. Roberts (p. 167) : 
"Q. Is the guard long·er than the saw or the saw longer 
than the guard? 
A. The guard goes over the saw. 
Q. Does the end of the guard extend beyond the edges 
of the saw? 
A. Yes, sir.'' 
In the very nature of things, this guard, in order to pro-
tect the operator from ''cutting his hands over the top of the 
saw" (p. 175), and "to protect him in case he fell near the 
saw or against it" (p. 185), would be compelled to have an 
overhang over the saw of at least two (2) inches, as in point 
of fact was the case, as shown by an examination of the pho-
tograph filed in evidence. . 
It can easily be demonstrated that if this overhang were 
only one-half inch, instead of two incl1es or more (as it act-
ually was), it would be impos~ible to see the pencil line on 
the board and the saw, with the guard down within a half an 
inch of the board (as supposed by 1\ir. Bell), or indeed with-
in an inch of the board, in which event the· hand could easily 
get under the· guard. 
With tl1e overhang as much as one inch, the operator could 
not sec the pencil line on the board and the saw, with the 
guard down to hvo or three inches of the board, and this would 
be no protection whatevet: against the operator getting his 
hand or fingers under the guard. 
And with .the overhang as much as two inches (as was act-
ually the case) the opera tor could not see the pencil line on 
the board and the saw, with the guard down to three or four 
inches (or even more) of the board, and this would be no 
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protection whatsoever against the operator getting his hand 
or fingers under the guard. 
After looking·into all the evidence relative to the guard, we 
see that this evidence shows that the saw was guarded as far 
as practicable, that is to say, considering that "free cutting" 
could. not· be .done with ·a guard lo'v enough down to keep a 
man's hand from getting under it. 
Under the law and the evidence, .therefore, the defendant 
has been guilty of no negligence whatsoe.ver and this is demon-
strated even without applying the "Unbending Test".· 
Now, to recapitulate on this poinf: 
The law presumes that the defendant provided a sufficient 
guard, considering. the kind of 'vork that was being clone at 
the time of the accident. 'l'l1e burden 'vas, therefore, upon 
the p:aintiff to show by the greater weight of the evidence that 
such was not the case, and how does he measure up to the 
burden put upon him 1 By simply stating that at the Sea-
board shops 
"They (the saws) were latticed or screened in so that you 
could not get to them. If yo1" fell forward or st1unbled across 
the~m you couldn't get to thent." 
It will be noticed (pp. 45 & 46) that Mr. Bell does not state 
that the rip-saws at the S. A. L. shops were guarded, even 
in the way mentioned by him, when being· used iu •'free cut-
ting". Nothing whatever is said about "free cutting". 
As we have seen, in the second part of the above answer, 
Mr. Bell explains 'vhat he means by "so that you couldn't 
. get to them'', viz. ''if you stumbled across them you couldn't 
get to. them". He is t~lking about the body, not hands or 
fin.qers. Not one word about hands or fingers. · 
There is not only nothing in the record to show that "free 
cutting'' was ever done with the guard in use at the S. A. L. 
shops, but also there is nothing in the record to show that 
said guard, whose purpose, as 've have seen, was to protect 
the body from the saw, 'vas any more effective for that pur-
pose than the g·uard at the A. C. L. shops, for, as we have 
seen, the latter guard kept Mr. Bell's body from the saw, 
when, as he stated (p. 33}, "it (i.e., stepping on-some blocks) 
threw me over the saw". 
It is true that Nlr. Bell was finally permitted to say (p. 195) 
that if the saw had been pr,operly gua,rded, the accident would 
not have happened. This had previously been ruled out by 
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the Court (p. 41), and slipped in without being noticed by 
def~ndant 's counsel. But this is simply an opinion expre.ssed 
by himf and cannot be regarded as evidence of the fact, but 
as merely ''begging the question''. lie had to prove this by 
the greater weight of the evidence, notwithstanding which 
fact he has introduced no evidence whatsoever to show that 
llie guard in use at the time was not a proper guard .when 
"free cutting" was being done. 
On page 195 of the record, we find the ·following questions 
asked l\ir. Be:l and his ans,vers thereto: 
"Q. Mr. Bell, the defendant in this case has undertaken to 
sho'v the vario11s customs about guards in other shops on a 
rip-saw. In the first place, I want to know did you ever see 
anything like that in an up-to-date shop f 
A. No, sir, I have not." 
l\Iemo.: There is no evidence in the record that l\ir. Bell 
ever saw a rip-saw in any shops except the A. C. L. shops and 
the S. A. L. shops (p. 20). He states (p. 47) that he also 
worked at the R. F. & P. shops, but he never noticed a rip-
saw there, all that he has to say on this point being 
"I didn't work around saws at the R. F. & P. shops very 
much, only passing in and out of the shops, didn't take very 
much notice of the saws" (p. 47). 
In the answer to the above question, Mr. Bell does not say 
that he had ever been in an up-to-date shop-indeed, so tar as 
is shown by the evidence, the only shops he had ever been 
in were the three mentioned above. · ... 1\.ny one whosoever 
might have truthfully answ·ered said question in the same 
way that ~Ir. Bell did, even though he might never have been 
in an up-to-date shop, and did not even kno'v what a rip-saw 
is. The writer of this brief might have so answered, though 
he never noticed a rip-saw until he began to prepare for this 
case. 
"Q. When I say 'that', I mean in reference to the machine 
you were hurt on. Was that machine guarded in the manner 
that machines are guarded in other railroad shops that you 
have seen? 
A. No, sir, it was .not." 
Memo.: It must always be remembered that, according to 
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the evidence in the case, 1Ir. Bell has only been in two other 
railroad shops, viz, the S. A. L. shops where he noticed the 
rip-saws a.nd described, only generally however, the guards 
used therein, and the R. F. & P. shops, in which, according 
to his own evidence, he took no notice of the saws. 
Besides, in the above answer, :Mr. Bell does not state where-
in the guards in other shops differed from the one in use in 
the l\ .. C. L. shops, nor does he state that they were better, 
or that they protected in the slightest degree the operator's · 
hand and fingers whilst engaged in free cutting. 
There is absolutely nothing in Mr. Bell's testimony that . 
'vould justify the conclusion, or even an inference, that he 
had ever used or seen rip-saws in other shops, than those of 
the A. C. L. and S. A. L. 
No,v, let's see just what 1\ir. Bell did say about rip-saws: 
He states ( p. 31) that in the course of his employment 
he had operated at the A. C. L. shops rip-saws, cut-off saws 
and band saws, ''all of them at different times". 
He states (p. 35) that he had "worked on saws'' before. 
coming to the A. C.· L. shops, and when asked "where''? he 
replied, "At the Seaboard Shops". He then goes on to state 
that he had been forowing this particular line of business 
(i. e., w·orking on saws) thirteen or fourteen years", where-
upon he was asked .and answered the following questions 
(p. 35): 
"Q. During that time have you used swws constantly?" 
Memo.: That ''rip-saws'' were not embraced in the above 
question, is shown by the very next question. · 
''A. Off and on in shops. 
Q. Have you operated a rip-saw, too 1 (i. e., also, in addi-
tion to the saws embraced in the preceding que·stion.) 
A. Yes, sir.'' 
On page 42 of the record, Mr. Bell is asked, "Nqw you have 
had long· experience in operating sa·WB (not confined to rip-
saws), you tell the jury''? t.o which he rep:ied, ''Yes, sit:",. 
that is to say, simply that he had had the experience thereto-
fore detailed. 
All else that Mr. Bell has to say in reference to rip-saws is 
found in th8 questions put to him and his answers thereto on 
page 45 and 46 of the record-
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"Q. Mr. Bell, you stated that you worked at the Seaboard 
R·ailway shops' 
A. Yes, sir. 
Q. You told this Court aud jury that they had rip-saws 
there? 
A. Yes, sir. 
Q. How 'vere t11ose rip-saws at the Seaboard shops 
guarded? 
A. They were latticed in or screened in so that you couldn't 
get to them. If you fell forward or stumbled across them 
you couldn't get to them.'' 
1\{emo.: For what has already been said as to the above an-
swer, see pages 15 and 19, supra. 
"Q. What year was thatY 
A. 1920. 
Q. Before you 'vent to the defendant's shops 7 
A. Yes~ sir. 
Q. This sa'v upon which you were hurt, was that protected 
or guarded like the same kind of saw at the Seaboard shops~ 
A. No, sir, it was not." 
~Iemo.: This is true, but so far as sho;wn by the record, one 
'vas just as well guarded as the other, for all that 'vas claimed 
for the one at t11e S. A. L. shops was that ''if you fell for-
ward or stumbled across tl1em you couldn't get to them", re-
ferring plainly to the body and not to the hands or fingers, 
and the oue at the A. C. L. shops satisfactorily met that re-
quirement (p. 33). 
"Q. Did you ever see a sa'v like that in another shop,. 
A. No, sir, I l1ave not." 
:Niemo.: The above is no evidence at all, because, in the 
first place, so far as is shown by the evidence, the only shops 
in which 1\ir. Bell had ever seen rip-saws 'vere the shops of 
the A. C. L. and the S. A. L. He states positively that he 
never noticed the saws at the R .. F. & P. shops (p. 47). In 
the second place, the fact tl1at he might not have seen a saw 
like the one at the A. C. L. shops "in another shop", does 
not show that the saw at the A. C. L. shop 'vas in any way in-
ferior to the one ''in another sl1op' ', nor that the latter 'vas 
so guarded as to protect the operator's hands 11 in free cut-
ting". 
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Memo.: The witness was not permitted to say (and very 
properly) that if the saw at the A. C. L. shops had been pro-
tected like the one at the S. A. L. shops, the accident would 
not have happened (pp. 39, 41). · 
'' Q. What other shop did you work at where they had 
saws¥ 
A .. R. F. & P. Q: Can you tell the jury ho'v sa:ws there were protected t 
· A. I didn't work aroun<;l saw·s at the R. F. & P. shops very 
much, only passing in and out of the shops, didn't take very 
much notice of the saws.'' 
Memo.: The testimony of ~ir. Jordan sho,vs that the saws 
a.t the R. F. & P. sho"ps were not so guarded as to protect the 
operator's hands and fingers when engaged in "free cutting" .. 
Mr. Jordan states (p.105) that in his experience he had never 
seen a rip-saw so guarded as to protect the bands and nngers 
of the operator in "free cutting", and one of the places at 
. which he had worked "ras the R.. F. & P. shops (p. 119). 
As against this ·guard used at the Seaboard, which does not 
uphold ~Ir. Bell in his contention, for nothing is said about 
how high this guard was above the saw table, or that it pro-
tected the hands and fingers of the operator, as, we have no 
doubt in the world, it did not, let us put the plants operating 
rip-saws at which no guards were, or could be, used to pro-
tect the operator's hands or fingers from being injured, thus 
sustaining the contention of the defendant: 
Butters Lumber Co. 
Camp ~Ifg. Co. 
Whiteville Lumber Co. 
Sitterding, Carneal & Davis. 
The Miller Mfg. Co. 
Richmond W ood,vorking Co. 
Halifax Lumber Co. 
A. B. Hart Co. 
Coalter & Cameron Co. 
David ~I. Lea. 
Lunenburg Saw :htlill, belonging to Mr. Jones' brother. 
The Southern R'way Co. 
The R. F. & P. Railroad Co. 
None of those just mentioned had the guard low enough 
down, when "free cutting" was being done, to prevent the 
operator's hand or fingers from getting under it to the saw. 
Atlantic Coast Line Railroad Co. v. A. D. Bell. 25 
.From what has been broug-ht tq the attention of the Court, 
it is respectfully, but confidently, submitted, that no evidence 
whatsoever has been broug-ht forward by the plaintiff, upon 
'vhom was the burden of proof, to justify either the jury or 
the Court in finding· that the defendant was guilty of any pri-
mary negligence whatsoever, and that, therefore, a final judg-
ment should be entered in favor of the defendant, and that, 
as w.e have seen, without applying the ''Unbending· Test'' 
rule. 
The burden ·was upon the plaintiff to show, by the gr~ater 
weight of the evidence, that the saw in question was not 
guarded a.s far as it was practicable to do so under all the 
circumstances of the case, especially taking into considera-
tion that "free cutting" was being clone at tl1e time. 
As we have seen,. the sole effort of the plaintiff to bear this 
burden was his indefinite and inconsequential evidence in 
reference to rip-saws in use at the S. A. L. shops, 'vhich has 
already been fully dealt with. Under plaintiff's evidence, the 
defendant was clearly entitled to a final judgment in its favor. 
The defendant, however, took upon itself a burden that was 
not required of it, and show·ed by an overwhelming weight of 
evidence that said saw was guarded just as far as it was prae-
ticab!e to do so. under all the circumstances of tbe case. 
UNBENDING TEST. 
As we have tried to sho,v, defendant is entitled to a final 
judgment in its favor, because of the absolute insufficiency of 
the plaintiff's evidence, even without applying the ''Unbend-
ing Test" rule, but this is made all the more certain-if, 
indeed, a certain thing can be made 1no1·e certain-when we 
apply said test .. 
The following are some of the cases on. this subject: 
"A master will not be charged with liability for injury to 
a servant, attributable to defects in machi;nery or appliances, 
where the instrumentalities employed are in construction and 
operation similar to. those commonly used and regarded a~ 
safe by other employers in like service.'' 
Ferguson v.lJiiddle States Coal C.o. (vV. Va.), 89 S. E. 151. 
"Plaintiff, an emp:oyee of defendant, was injured by hav-
ing his hand caught and pulled into the cogs and gearing of 
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two wheels which operated a part of the machinery of the 
defendant's saw mi.l. 'rhe construction of defendant's plant 
and the installation of its machinery conformed to that of 
similar plants in general use in the country Held, that de-
fendant employer was not guilty of actionable negligence.'' 
Wadkins v. Datnascus Lu·mber Co., 121 Va. 691. 
D·uty to Provide Best or Latest AtJpl'iances. 
It is we~l settled that the master is not bound to use the 
newest and best appliances. He performs his duty when he 
furnishes those of ordinary character and reasonable safety, 
and ''reasonable safety'' means safe according to the usages 
Qj the b·usiness. 
So. R. Co. v. Lewis, 113 Va. 117, 119. 
While a master ought to keep reasonably abreast with the 
improvements in machinery for the protection of his serv-
ant, he is not bound to furnish the safest instrumentalities, 
but only such as are reasonably safe. The test is not whether 
the instrumentality selected is the best to be had, but is it 
reasonably saf~ and proper for the use to which it is to be 
applied. 
Norf. etc. R. Co. v. Bell, 104 Va. 836. 
In So. Ry. Co. v. Le~ds, 110 Va. 847, flarrison, Jr~, says 
(p. R51): 
"Absolute safety is unattainable and employers are not 
insurers. rrhey are liable for the consequences, not of danger, 
. but of negligence; and the unbend,ing test of negligence in 
rnethods, tnachinery and appliances is the onUnary ~tsa.ge of 
the b~lsiness. These principles have been reiterated by this 
Court through a long line of decisions.'' 
In the case of Eastern Tran.sportat·ion Co. v. Johnson, 117 
Va. 306, l{eith, P. S'ays (p. 309) : 
''The whole subject has been recently examined in So. Ry. 
Co. v. Ch:ildrey, 113 Va. 376. In that case the Court instructed· 
the jury that it was the duty of the defendant to provide for 
the plaintiff sound and safe hra.kes and appliances with which 
to operate; and this Court, reviewing a great number of au-
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thorities, held that this instruction required a. higher duty of 
the railroad· company than the la.w imposes; that the true 
measure of the master's duty is to use ordinary care to pro-
vide reasonably safe tools and appliances, and that the ordi-
nary ca.re require_cl on his part is ascertained by the general 
'u.sages of the business." 
In So. R'way Co. v. Childrey, 113 Va. 376, I{eith, P., says 
(p. 382): . -
"In Bertha Zinc C.o. 'V.lJfartin,, supra, the duty owed by the 
master to the servant was the controlling feature, and was the 
subject of very careful consideration. Judge Buchanan, 
speaking for the Court reached the conclusion that it is the 
duty of the master to exercise ordinary care,-that is, such 
care as reasonable and prudent men use under the circum-
stances-in providing safe and suitable appliances for the 
use of the servant, and that the degree of care iu sucn cases 
is to be ascerta.ined by the general usages of the business." 
In Wadkins v. Da?nascus Lun~be'l· Co., 121 Va. 691, Kelly, J. 
(p. 694): 
''Absolute safety is unattainable, and employers are not in-
surers. They are liable for the consequences, not of danger, 
hut of negligence; and the 'ltnbendin[J test of negligence 
in ·methods, ma-chinery and appliances is the ordinary 'usage 
of the business." 
The case of Jeffress v. Vi·rgi?-1/ia Ry. & P. Co., 127 Va. 694, 
in no way militates against the application of the above rule 
in the instant case, but, on the contrary, the application of 
the principles decided by the above case is decisive of the in-
stant case in favor of the defendant. 
In delivering the opinion in the above case, l{elly, P., says 
(pp. 725-726) : . . 
''The pertinent rules and principles 'vl1ich, in our opin-
ion, are fairly deducible from the authorities and ought to 
prevail, may be briefly summed up as follows: * '"' * 
The general usage of the business in a given situation is 
admissible as evidence of 'vhat is reasonable and proper to 
be done in that situation, from 'vhich, along ·with the other 
(if there be other) pertinent facts and circumstances of· the 
case, the jury are to determine the question of negligence. 
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If there be n~ conflict of evidence as to the existence of the 
general usage, and no-thing in the evidence tendi'lbg to showT 
as ta employees, that the usage ~vas not reas.onably safe or 
· adequat~ for its purpose and occasion * '"' * ~hen the 
us·age itself 1s conclusive evidence of ordinary care, and no-
verdict to the contrary should be upheld.'' 
It is respectfully submitted that the requirements above 
enumerated in order to justify a final judgment in favor of 
the defendant, are ful:y met in the instant case. 
1. Surely "the1·e is no conflict of evidence as to the exist-
M~ce of the general usage". 
Let us first get at the meaning of t' general usage''. 
Tl1e term "general" is defined by Webster as follo,vs: 
''Common to many; prevalent; extensive, though not univer-
sal.'' 
W. & P., Vol. 4, p. 3047 (citing a number of cases) ''Usage'' 
is a matter of fact; not of opinion. It is a mode of conduct-
ing tran~actions of a particular kind. It is proved by wit-
nesses testifying- to its existence and uniformity. from their 
knowledge. obtained by observation of what is practiced by 
themselves and otb~r~ in the trade to which it relates. 
A·mes Mere. Co. v. J(in~ball S. 8. Co., 125 Fed. 332, 336 (quot-
ing Has kin.~ v. Warren, 115 !fass. 57 4). 
The burden was upon tl1e plaintiff__.:._in order to show that 
the defendant did not have a proper guard, under all the 
circumstances of tl1e case,-to prove, by the greater weight 
of evidenre, that there wa~ in general use amongst .those 
using rip-saws a guard over the ~a.w that would protect the 
hands and fingers of operator, 'vhen engaged in "free cut-
ting". 
The plaintiff made no effort to do this, but simply made 
general, indefinite and inconsequential statements about the 
rip-sa,vs used at the S. A. L. shops. Even if the guard used 
at the S. A. L._shops had been more effective than the one in 
use at the A. C. L. shops, this 'vould have been no evidence of 
a ''general usage'', any more than one swallo'v would make 
a summer. 
Surc!y what the plaintiff says about the saws at the S. A. 
• 
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L. shops cannot be regarded as contradicting the ''general 
usage" shown by defendant's witnesses to have been in force 
at fifteen plants, three of them railroad shops. 
2. Surely" there is nothing in the eV.~dence tending to show, 
as to mnployees, that the usage was not reasonably safe or 
a.dequate for its p1,trpose and occa-s(::on". 
The evidence shows very clearly that the guard in questio~ 
met all the usual requirements of a guard, except that it did 
not, and coukl not, come down low enough to protect the op-
erator's hands and fingers, when engaged in "free cutting". 
·The evidence of Mr. RQberts (p. 172) that 
''As far as I know that saw over there was guarded as far 
as it c_ould be practt::cally guarded." 
is not only in accordance with the intrinsic evidence in the 
case, but is corroborated by the "general usage" in many 
other plants, testified to by himself and other witnesses. 
If our premises set forth above are correct-and we can see 
no. valid reason why they are not correct-then the conclu-
sion reached by Judge I{elly necessarily follows: 
''The usage itself is conclusive e·vidence of ordinary care, 
and no verdict to the contrary should-be ~tphel'd. '' 
At any rate, it is respectfully submitted that there was not 
sufficient evidence to show that, under the circumstances of 
this case, the rip-saw was not properly guarded. 
"B". 
ASSUl\IPTION OF RISK. 
The instruc.tions (Nos. 11, 14, 16 and 17) given by the 
Court on this point were fully supported by the evidence and 
also, in the opinion of defendant's counsel, by the law. 
Mr. Bell, a man41 years of age, went to work with the Coast 
Line on December 5, 1922, and was hurt on November 8, 1923, 
and had therefore been with the Coast Line 11 months and 3 
days. He became a material man in February, 1923, accord-
-ing to his foreman, so that for about 8 or 9 months, or 5 or 6 
months according to ~Ir. Bell's recollection, it was part of his 
30 Hupreme Uourt of Appeals of Virginia. 
duty to use the rip-saw, 'vhich he says he used sometimes every 
day and sometimes he would go as much as a week without 
using it-;-at any rate he had used this same saw many, many 
times under the same conditions as existed on the day he was 
injured, and always with the same guard. . 
He was an experienced man in the operation of saws-rip:. 
saws, cut off saws and band saws. · 
He had been working with saws for 13 or 14 years, an.~ 
states (p. 42) that he had had long experience in operating 
saws. 
He states (p. 67) that his duties during the time he was a 
material man carried him to and about the mill shed every 
day, so that he 'vas thoroughly familiar with all the condi-
tions there whicl1 he admits had not changed at all during the 
11 months he was there. 
::1\ir. Bell states (p. 77) that the guard was in exactly the 
same condition during all the time he ·was working there .as it 
was when he first started to work as material man. 
Under the evidence in the record as above set forth, Mr. 
Bell undoubtedly assumed the risk of working at the rip-sa,v, 
doing free cutting, with the saw guarded as it was at the 
time, and the verdict of the jury to the contrary should, there-
fore, have no weight whatsoever 'vith the Court. 
See the Court's instructions on assumption of risk Nos. 
11, 14, 16 and 17, which practically directed a verdict in favor 
of the defendant. 
Under these instructions, with the eviclence introduced, the · 
only log·ical thing for the Court to do, it is respectfully sub-
mitted, is to set aside the verdict and enter judgment in fa.vo1~ 
of the defendant. 
According to the majority of the Courts, both State and 
Federal, the Court correctly instructed the jury as to assump..: 
tion of risk. 
· _ _.In al~owing this defense of assumption of risk, there is cer-
tainly no valid reason to distinguish between the master's 
disregard of a plain, definite, common law obligation imposed 
~:ts the result of usage and custom and the ripe experience of 
the ages (where the defense is always allowed), and the dis-
rep;arcl of an obligation imposed by IegislatiYe authority. : 
The above is the reasoning made in a great many of the: 
best co11sidered cases, and a great many of the Courts, both 
State and Federal, possibly a majority of them, decline to 
make any such distinction, and hold that the servant may as-
sume the risk of the master's breach of a statutory duty. · 
The following states, amongst many others, most of the~ 
0 
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important commercial states, the decisions of 'vhose Courts 
are held in high repute, have held that the fact that the duty 
was one imposed by statute law did not change the rule of the 
common law as to the assumption of risk, viz: Miasscwhusetts; 
New York, New Jersey, Ohio, Min11~esota, Wiscon-sin, Mon-
tana, Al'aba·ma, Maine, RJ~ode lslamd, Kentucky, Arkan,sas~ 
Colorado and Texas. 
See note to N eql. Com. Cases annota,ted, Vol. 1, p. 832, 
where quite a number of cases .are briefly digested, 
Jhst a few otl1er cases will be cited: 
Anderson v. Nelson ~u,mber Co. (~.finn.), 69 N. W. 630. 
This case holds that where the unguarded condition of the 
saws and the risk incident thereto were plain and obvious, 
the plaintiff assumed the risk. The Court says that the plain-
tiff had no right to assume that the defendant had performed 
the duty by guarding the saws because he knew that they 
were not guarded. · 
Memo. : 'rhe facts in this case are very similar to those in 
the instant case. 
Sutton v. Baking Co. (Iowa), 112 N. W. 836: 
The Court held in this case that the statute, which pro-
vided that all machinery of every description should be 
guarded, did not impose any greater duty on the defendant 
than that whicl1 ·would rest upon it without special statute. 
The Court says that if the plaintiff knew of the absence of 
the safety device and was chargeable "ith kno,vledge of the 
danger of continuing in his employment in the absence of the 
same, then he assumed the r_isk. 
· Kenan v. J?dison Electric Co. (~fass.), 34 N. E. 366. 
This case involved the guarding of an elevator, which was 
required by statute. The Court held that he could not re-
cover because he knew that there was no guard on the shaft. 
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Willf.ams v. Wagner Co. (Wis.),. 6 N. W. 157. 
This was a case of unguarded gearing and the Court held 
that the plaintiff assumed the risk. 
Bitt~ v. Waeontha Knitting Co. (N.Y.), 94 App. Div. 38 .. 
The Court held in this case that risk incident to the opera-
tion of machinery arising from or augmented by the failure 
to comply with the labor la'v may be assumed by the em-
ployee so as to discharge from liability his employer .. 
The force and effect of any particular case on this questionr 
will depend, of course, upo;n the chara.cter of the statute in the 
state where the decision is rendered. . 
An examination and comparison of the statutes of the sev-
eral states 'viii disclose that in some cases state statutes are 
modelled after the Federal Employers Liability Act or the 
Safety .. Appliance Act, ·which excl~tde the assumption of risk 
by providing in effect that the servant shall not be deemed 
to have assumed the risk of injury caused by the master's 
failure to comply with the provisions of the statute enacted 
for his benefit. 
In some states the defense of assumption of risk has been 
expressly precluded thus changing the rule of the common la'v 
by statutory enactment, which would indicate that in these 
states, but for said enactment, the defense would be allowed. 
The Virginia Statute-provides.: 
Sec. 1830-Sa.fety Appliances. 
"The owner or person in charge of a factory, shop, manu-
facturing establishment, where machinery is used, shall pro-
vide etc. '* oiJ lit All vats, elevators, sa~v.s, planers, cogs, 
gearing, belting, shafting, set screws, shapers, corner ma-
chines, shall be properly guarded.'' :rs • * 
Sec. 1832. Penalties. · 
"The person or corporation offending shall be subject to a 
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fine not less than $5.00 nor more than $10.00, and each day's 
failure to comply shall be considered a separate offense.'' 
We see from the foregoing that. the statute does not in 
terms take away the defense, and in view of the decisions of 
other Courts which had been rendered before the Virginia 
Statute was enacted, it would certainly appear that if it had 
been intended by the Legislature to declare it to be the policy 
of the State to preclude the defense of the assumption of risk, 
it would have done so in positive language. The Legisla-
ture having failed to deprive the master of the defense, he 
should be permitted to avail himself of it. 
In O'Maley v. South Boston Gas D:';ght Co. (Mass.), pass-
ing upon a statute similar to the above, the Court says: 
"The statute does not attempt to take away the right of 
such parties to make such contracts as they choose, which will 
establish their respective rights and duties • • •. It 
would be an unwarranted construction of the statute, which 
would tend to defeat its object, to hold that laborers are no 
longer permitted to contract to take the risk of working 'vhere 
there are pecu~iar dangers from the arrangement of the place, 
and from the kind or quality of machinery used. N ot7lling· but 
the plainest expression of intention on the. part .of the Legis-
lature wou~ld warrant· giving the stat~tte such an inte'rpreta-
tion.'' 
In the case of Gombert v. McKay, 201 N. Y., where Sees. 
18 and 19 of the New York Labor Law is considered, 27 ( 1911), 
the Court says : 
"The common-law principles, in so far as they do not ap-
prove the provisions of the statute, remain and must be ap-
plied • * • The employer is precluded from those de-
fenses (i.e., assumption of risk etc.) when the language of the 
statute ev.:nces that the Legislature thus intended, and not 
otherwise.'' 
In the case of Knisley v. ·Pratt, 148 N.Y. 372, 32 L.. R. A. 
369, in which it appeared that a servant was injured while 
cleaning a machine in motion by reason of his hand being 
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caught between cog-wheels left unguarded contrary to the 
provisions of the Factory A.ct, the Court said: 
"We consider this (i. e., the suggestion that a.n employee 
cannot waive the protection of the statute under the common 
law doctrine of obvious risks) .a new and startling doctrine cal-
culated to establish a measure of liability unknown to the 
common la,v, and which is contrary to the decisions of JJ:Iassa-
chusetts and En,q.Za.nd under ~imilar statutes. It should be 
remarked at the outset that the Factory Act in this state does 
not, in terms, give a cause of action to one suffering an in-
jury by reason of the fa.il~tre of the e1nployer to discharge his 
d~t-ty there·ztnder (nor does the V a. Statute do so). An action 
for such injury is the ordinary comman law action for negli-
gence and subject to the rules of the common law. 
(Caswell v. Worth, 5 Ell. & B. 855.) 
Memo.: Such an action was brought in the case at bar, no 
mention whatever being made of the Statute in the declara-
tion, or in the bill of particulars which was called for by the 
defendant. 
In the case of Langlois v. Dunn lVorsted Mills, 25 R. I. 64.5, 
649, 16 Am. Neg. Rep. ~61, the Court says: 
''The question 'vhether a plaintiff can recover for a breach 
of statutory duty notwithstanding an assumption of risk or 
contributory negligence on l1is part, is one in which there IS 
some difference of opinion, but we think the weight of reason 
and authority is again,.st such recovery. A statutory duty is 
no more imperative in law than a common la'v duty. A pen-
alty may be imposed upon the offender for a breach of stat-
ute (as was done by Va. Statute), but it does not change the 
relations between the parties except to the extent 'that one 
entering the employ of another ma.y assume, in a.bsence of 
knowledge (Bell knew that the guard did not protect his hands 
and fingers), that the terms of the statute have been com-
plied with * * * It is also well settled that a. court will 
not presume that a statute is intended to change a rule of 
common la,v, u.nless s~teh a1~. intent appeat·s." 
So far as we have been able to find, in the states with stat-
. utes similar to the Virginia Statute under consideration, the 
defense of assumption of risk is permitted. 
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FEDER.AL CASES. 
In the construction of State Statutes, Federal Courts fol-
low the interpretation put upon them by the State Courts, and 
are, therefore, divided on the question before us in the same. 
proportion as the State Courts. 
SUPRE1\1:E COURT OF U. S. 
This Court has never passed upon the question directly, 
so far as we are advised, but it has repeatedly held that the 
servant might assume the risk of the master's negligence. 
In Butler v. Frazee, 211 U. S. 449, the Court held that an 
experienced operator of full age and intelligence must be 
deemed as a m.atter of law to have assumed the risk of in, 
jury because of the excessive height above the feed bar, at 
which the finger guard rail of a laundry mangle is adjusted, 
where she has worked for some months at the machine, dur-
in,g aU of which 4~ne the guard rail has remained in the same 
position. 
If the master was negligent in placing the guard rail at an 
excessive height above the feed bar, and so failed to discharge 
his common law duty to furnish his servant a. safe place in 
·which to \vork, may \Ve not ask why, if, in such case, the plain-
tiff assumed the risk of this negligence, she might not have 
assumed it if there had been a statute requiring the guard 
rail to be a certain height above the feed bar and the master 
had disregarded that statute 1 
VIRGINIA STATUTE NOT YET CONSTRUED BY OUR 
COURT. 
The Virginia Statute under consideration has never been 
construed by our Supreme Court. It has been construed, 
·however, as to properly guarding__ vats in the following two 
cases viz. D~t. Pont v. Brisco, 254: Jfed. 962, and Foster v. Du 
Pont, 289 Fed. 65, in which the Company made no effort what-
soever to _q1ta1·d its va.ts, and the Court held that under the 
circumstances of those two cases assumption of risk was not 
a defense. 
Our Court of Appeals does, however, deal with the Virginia 
~fining Act, Sec. 13 ( 4 Pollard's Code, p. 833) in the case of 
Carter Coal Co. v. Bates, 127 Va. 586, which provides, so far 
as is material to the case, as follows : 
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''On all haulways where hauling is done by machinery of 
any kind, the mine foreman shall provide a proper system of 
signals, and for the carrying of a conspicuous light on the 
front, etc." * * * 
· In delivering the opinion of the Court, Sims, J ., says ( p. 
601}: 
''Did the plaintiff, by continuing his work in the mine, 
after knowledge of breach by the Company of its statutory 
duty aforesaid of providing for the carrying of a conspicuous 
l-ight on the front of every trip or train of cars on the mai:u 
haulway, assume the risk of injury from such breach of duty 
by the master ? 
· We are of "the opinion that this question also must be an-
swered in the negative. 
This question was heretofore an open one in this Court-
it was left undecided in V.tirginia It·on, Coal & Coke Co. v. As-
bury's Ad-m'r, 117 Va. 683. There is a conflict of authority 
ou the subject elsewhere. See N arrarnore v. CleveJltvnd, etc.11 
96 Fed. 298; Dm~ver Ry. Co. v. N orgate, 141 Fed. 247; K·n·i.se-
ley v. P~·att, 148 N.Y. 372, 32 L. R. A. 367. 
The same statute and the precise questiou which we have 
under consideration was before U. S. Cir. Ct. of Appeals in 
the case of Poe. Consol. Collieries Co. v. Johnson, 244 Fed. 386. 
In that case Judge l(napp delivered a;n able and forceful 
dissenti1~g opinion; but the majority opinion, delivered by 
,Judge Woods, equally able and more convincing to our minds, 
held that the doctriue of assumption of risk does not apply to 
the breach of such a statutory duty as that in questiou. We 
think that is the sound and correct conciusion, both on princi-
ple and upou authority. See the case last mentioned and the 
authorities therein cited. 
When we consider the subject on principle, 've see that if 
the conclusion just stated be not correct, the statute may be 
nullified and set at naught merely by the flagra;nt and syste-
matic violat;l,on of it. It cannot be doubted that the common 
law doctrine of the assumption of risk may be abolished by 
statute with respect to any duty of the .master. Now by neces-
sary implication, as we think, that precisely is the effect of 
the statute in question in its application to the statutory duty 
under consideration. And, to say that the statute ma.y be nul-
lified by the syste1natic viola.tion of it, is to hold that the com-
mon law doctrine aforesaid cannot be abolished by statute, 
which would be a contradiction in terms.'' 
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In order to differentiate the above case, and the cases cited 
therein, which our Court follows, viz. the Narramore case 
.and the .Pocahontas Consolidated Collieries Co. case, from 
the instant case, we would call the Court's especial attention 
to the fact that in each of these three cases the statute under 
consideration stated definitely exactly what the master must 
do to guard the safety of employees, viz, in the first hvo cases 
the master had to provide ''for the carrying of a. conspicuous 
light o·n the front'' (i.e., on the train of cars) and in theNar-
r®nore case the master 'vas required "to block the fro,qs, 
switches and gua'rd ra1:ls o·n. its tracks'', so that the question 
in these cases was simply whether or not the master per-
formed the definite, specific duty imposed by the statute-
not whether the master had "properly" performed the duty, 
but whether he had performed it at all. 
In each of said cases, too, the evidence shows that the mas-
ter made no effort to comply 'vith the statute, but simply 
ignored it. 
In the case at bar, however, no definite duty was prescribed 
by the statute, which was in general terms and nothing more 
than a re-enactment of the Common-law rule that ''saws 
should be properly guarded'' or in other words, that the serv-
ant should have a reasonab:y safe place in which to work. 
Under the facts in the case at bar, the question was not 
whether the master had a guard over the saw, but whether or 
not the saw was properly guarded under all the circumstances 
of the case, taking into consideration the character of the 
work be.~ng done at the tin~e. 
In the case at bar, the master did not, as in the three cases 
. referred to above, make no attempt whatever to comply with 
the statute, but, on the contrary, he did his best to guard the 
saw as far as was practicable, and thought he had complied 
with the statute, as, indeed, he had, as has been shown by the 
evidence and the law (p. 4, et seq., sttpra), heretofore re-
ferred to. 
In the case at bar, therefore, there were no facts upon which 
to base the guiding principle, which prompted the Court in 
the case of Carter Coal Co. v. Bates, sup·ra, to refuse to allow 
the defense of assumption of risk, viz, that ''the statute may 
be nullified and set at naught merely by the flagratnt and sys-
tematic violation of it, if the conclusion just reached be not 
correct''. 
There is a line of cases (amongst them llf onteith v. [( okO'Jno 
Wo.od Ena1nelin.r1 Co., 159 Ind. 449, 12 Am. Neg. Rep. 381, and 
American Rolling llfill Co. v. Htl.lli~tger, l71 Ind. 673), which 
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emphasize the distinction between statutory regulations which 
are stated in ,qenerat te,rms and which are little more tllan re-
enactments of the common law rule, and those which prescribe 
specific means or methods for the protection of servants, and 
hold that assumption of risk is no defense to a. violation of 
the latter statutes, but is available as a defense to the former. 
In the latter of the above cases, the Gourt says: 
''The rule concerning assumed risk is different in cases 
arising under the employers' Liability Act, where definite 
niles are -not prescr~bed, than what it is where a statute 
poi'l~ts out definitely what the 'master must. do· wnder certain 
cases to guard the safety of the employee.'' 
This distinction is also recognized in Poli v. Nwma Block 
Coal Co., 149 Iowa 104, and the following language in the 
opinion shows that the Court took the same view that was 
taken by our Court in the Pocahontas 'Consolirlated Collieries 
Co. case, sttpra, because of the fact that the master made no 
a.ttempt t.o comply with the statttte: 
''To say that the Legislature in enacting these measures 
of protection, which in some degree equalize the advantages 
of employer and employee and afford a needed protection to 
the persons and lives of the latter, intended tha.t a master 
might vio~ate the statute to the injury or death of his serv-
ant, and then· escape liability by pleading and proving that 
his offence against the law 'va.s habitu.al, obstilnate and noto-
1~'imts, is inconsistent 'vith justice, and it is hardly extrava-
gant to say, repugnant to good morals. Such a rule offers a 
premium to c.ontetnptuous disr:e,qard by the statute, and robs 
it substantially of all value to the class in whose interest it 
was enacted.'' 
The distinction above referred is, it seems to defendant's 
counsel, an eminently just and important one, and should, it 
is respectfully ·submitted, be applied in this case, and if that 
be done, then there can be no doub.t about the defense of as-
sumption of risk being allowable, and this would be decisive 
of the case. 
CONCLUSION. 
For the several reasons hereinbefore set forth, the lower 
Court, as your petitioner is advised and now qharges, erred 
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to the _prejudice of your petitioner in its several rulings 
aforesaid, .and for the errors so made and for other errors 
apparent upon the rec.ord, the judgment should be reviewed 
and reversed; and your petitioner accordingly prays that this 
Honorable Court will grant your petitioner a writ of error 
and sUpersedeas to the judgment aforesaid, and will review 
and reverse the same, and will enter final judgment in favor 
of your petitioner. · 
May process issue etc. 
ATLANTIC COAST LINE RAILROAD COMPANY, 
Petitioner • 
• 
By ROBERT WRlGHT STRANGE, 
MANN and TOWNSEND, 
Its counsel. 
We, J. 1\L Townsend and Bernard Mann, Attorneys at Law, 
practicing in the Supreme Court of Appeals of Virginia, do 
hereby certify that, in our opinion, the juagment complained 
of in the foregoing petition should be reviewed and reversed. 
Received Mar. 16, 1927. 
March 30, 1927. 
J. M. TOWNSEND, 
BER.NAR.D MANN. 
J. F. W. 
Writ of error allowed and supersedeas awarded. Bond $9, 
000.00 .. 
JESSE F. WEST. 
Reed. Mch. 30/27. 
H. S. J. 
VIRGINIA: 
Pleas before the Circuit Court of Chesterfield County 'On 
the 14 day of February, 1927. .; 
.A .. D. Bell, Complainant, 
vs. . 
J\.tlantic Coast Line Railr?ad Company, Defendant. 
Be it remembered- that on the 17th day of October, 1924, the 
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plaintiff sued out of the Clerk's Office a summons against the 
defendant, which with the return thereon, is as follows: 
''Summons and return omitted.'' 
And at another day, to-wit: At the Rules held in said of-
fice on the first Monday in November, 1924, came the plaintiff 
and filed his declaration against the defendant in the follow-
ing words and figures, to-wit: 
DECLARATION.· 
(First Count.) • 
A. D. Bell complains of·Atlantic Coast Line Railroad Com-
pany, a corporation, of a plea ·of trespass on the case, for this~ 
to-wit: That before and at the time of committing the griev-
ances hereinafter complained of, the said defendant was a 
common carrier of passesseng·ers, goods and chattels for hire, 
and was and is now a common carrier by railroad doing an 
interstate and intrastate business. 
The said defendant owned, maintained and operated en-
gines, cars, coaches and carriages and especially cars or car-
• riages known as box cars which were used to haul and trans-
port over and upon its tracks and rails, goods, chattels and 
merchandise to and from points wholly within the State of 
Virginia, and to and from points without the State of Vir-
ginia. ' 
The said defendant also owned, maintained and 
j>age 2 ~ operated as a part of its railroad equipment for the 
convenient and economical operation of its busi-
ness as common carrier aforesaid, yards, plants and shops, 
and especially a plant or shop known as Clopton Shops, sit-
uated and being in Chesterfield County, Virginia, at which 
·Said shops the said defendant employed a large number of 
servants and employees, and especially this plaintiff, who 
were required to build, overhaul, repair, paint and inspect its 
said engines, cars, coaches and carriages 'Yhich were used by 
said defendant in and about the operation of its business of 
a common carrier by railroad for hire. 
The said defendant also owned, used and maintained and 
operated at its said shops and plants and especially at Clop~ 
ton Shops, machinery and equipment, gearing, belting, shaft-
ing, set screws, shapers, corner machines, and especially saws, 
rip-saws, and cut off saws and saw and saw tables run by 
means of, to-wit: shafting, belts and pulleys. 
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The said plaintiff avers that on and before, to-wit: the 8th 
day of November, 1923, he was a servant and employee of 
said defendant; that he was employed and put to 'vork by said 
defendant at its said plant or shops known as Clopton Shops, 
situated in Chesterfield County, Virginia, in and about build- · 
ing, overhauling, repairing, painting and inspecting its said 
engines, cars, coaches and carriages used by said defendant 
in and about the operation of its business of a common car-
rier as aforesaid, and said plaintiff was especially directed 
and required to get out, furnish, secure and obtain materials 
and parts for the prompt dispatch of all work being done at 
said shops as aforesaid, and to assist other serva~ts· and em-
ployees of said defendant at said shops in getting out, fur-
nishing, securing and obtaining materials for the prompt 
dispatch of all work being done at said shops as aforesaid. 
Said plaintiff further avers that it was his duty and that 
he was specifically required by said defendant to work with, 
at and near its said machinery and equipment and especially 
with, at and near said saws and saw tables and to 
page 3 ~ do "anything within his capabilities to expedite 
work" being done at said shop as aforesaid. And 
the said plaintiff avers that, to-wit, on the 8th day of Novem.: 
her, -1923, while he was a servant and employee of said de-
fendant as aforesaid, engaged in and about performing the 
labors for which he was employed and directed to perform 
as aforesaid, he was ripping a plank or board by shoving the 
same against and upon the saw of the sa'v and sa'v tab!e at 
the plant aforesaid, in Chesterfield County, Virginia, and 
while he was shoving the said plank or Board against and 
upon said saw a~ aforesaid, the said plank or ·hoard began to 
'vabble or buck without any default of said plaintiff and 
'vhile he was in the exercise of ordinary care and prudence 
and in attempting to avoid being injured and to prevent any 
possible mishap that might happen to him from the danger 
of said wabbling or bucking plank or board he attempted to 
step or move· from behind said plank or board and in doing 
so the. said plaintiff was tripped, thrown and made to stumble 
and fall upon and against said saw blade of said saw and s~'v 
table because and for the reason said defendant had been 
and was negligent and careless in maintaining and using·said 
saw and saw table and requiring said plaintiff to work with, 
at and near said sa'v and saw table, which was equipped with 
defective and dangerous guide and guard, and the said saw 
an<t saw table was insecurely fastened and placed and was 
otherwise dangerous and unsafe, and the said defendant negli-
. gently and care:essly allo,ved and permitted blocks, splinters, 
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sawdust and other trash and obstructions· to be and remain at, 
near and around said saw and saw table, and by means of 
which said several premises and the said several neg:igence 
and carelessness the said plaintiff 'vas tripped, thrown and 
made to stumble and fall upon and against the sa'v blade of 
said saw and saw table and his fingers and hand were cut off 
and severed from his arm and he was thereby permanently in-
jured, disfigured and deformed, and he suffered great phy-
sical pain and mental anguish, and he was hurt, bruised and 
wounded and became and was sick, sore, lame and disor-
dered, to the damage of of the said plaintiff fifteen thousand 
( $15,000.00) Dollars. 
page 4 ~ Second Count. 
And for this also, to-wit, that before and at the time of 
committing the grievances hereinafter complained of, to-wit, 
on the 8th day of November, 1923, the said defendant was a 
corporation duly organized and engaged in the business of a 
common carrier of passengers, goods, .chattels and merchan-
dise for hire and was and is now a common carrier by railroad 
engaged in intrastate commerce. 
That the said defendant ow·ned, maintained and operated en-
gines, cars, coaches and carriages which 'vere used to haul 
and transport over and upon its tracks and rails freight, 
goods, chattels and merchandise for hire to and from points 
whol~y 'vithin the State of Virginia as a common carrier by 
railroad. 
And the said defendant also owned, maintained and oper-
a.ted as a part of its equipment for the convenient and eco-
nomical operation of its business as a common carrier by rail-
road yards, plants and shops and especially a plant or shop 
known as Clopton Shops, situated in Chesterfield County, 
Virginia, where the said defendant owned, maintained, used 
and operated appliances, machinery, shafting, pulleys, belts, 
gearings, set screws and shapers and especially saws and 
saw tables for the building, repairing, overhauling, painting· 
and inspecting its said engines, cars, coaches and carriages 
used by said defendant in and about the operation of its busi-· 
ness of common carrier by railroad for hire as aforesaid. 
And the said plaintiff avers that tha.t on the day and year 
aforesaid, to-wit, November 8th, 1923, he was a servant and 
employee of said defendant; that he was employed as a serv-
ant and employee at defendant's said shops known as C.lop-
ton Shops, situated in Chesterfield County, Virginia, and was 
required and directed by said defendant, it officers, agents 
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and servants to use and operate its said appliances and ma-
chinery as aforesaid and especia:Ly its said saws and saw ta-
bles at said shop to get out, furnish, secure and ob-
page 5 ~ tain materials and parts for the prompt dispatch of 
. all work being done by said defendant at said shop, 
and to assist other servants and employees of said defendant 
in and a·bout the performance of their duties and do any and 
everything within his capabilities to expedite said work. 
The said plaintiff also avers that it became and was the duty 
of the said defendant to furnish reasonably safe and suitable 
appliances and machinery, tools and equipment and to keep 
the same in a reasonably safe and suitable condition, espe-
cially its saws, say tables, rip-saws and cut off saws, belts, 
pulleys and shafting by which the same were run and oper-
ated for its servants and employees and especially this plain-
tiff while he 'vas fu the performance of his duties aforesaid 
and .in the exercise or due care and caution. 
Yet the said defendant, on the day and year aforesaid, to- . 
wit, on the 8th day of November, 1923, wholly disregarded its 
duty aforesaid and negligently and carele~sly and unlawfully 
· furnished, maintained and kept unsuitable, defective and 
dangerous appliances and machinery, and especially saw 
blades, saw and sa'v tables, sometimes called and known as 
rip saws and cut off saws which ·were before and on the day 
and year aforesaid unsuitable for the performance of the 
work for which this plaintiff was directed and required to 
use them for the said machine and appliance being negli-
gently and carelessly made and secured and provided with an 
unsafe and defective guide and unsafe and defective saw-
blade, which \vas not properly gua.rded as required by law 
all of which said several premises the said defendant knew or 
by the exercise of ordinary care could have known. And 
the said plaintiff avers that on the day and year aforesaid; 
while he was a servant and employee of the said defendant 
as aforesaid, working at its said shops aforesaid, situated and 
being in Chesterfield County, Virginia, he \Vas ripping a plank 
or board or wooden strip by shoving the same against the 
saw-blade in said rip saw and saw table or machine in the 
exercise or due care and caution and by reason of the negli-
gence and carelessness of the said defendant aforesaid, the 
said plank, board or wooden strip, began to wabble 
page 6 ~ or buck and by means of the said several premises 
said plaintiff without fault on his part and while in 
the exercise or due care abd caution, was thrown and CO/Use 
to fall upon and aga_inst said saw .... blade in said rip saw and 
saw table while the same was rapidly revolving and his fingers 
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and hand was cut off and severed from his arm and body and 
he was thereby permanent~ injured, dls·figured and de-
formed, and he suffered great physical pa~n and mental an-
guish, and. he was hurt, bruised and wounded, and became and 
was sick, sore, lame and disordered, to the damage of said 
plaintiff fifteen thousand ($15,000.00) Dollars. 
Third Count. 
And for this also, to-wit, that before and at the time of 
committing the grievances hereinafter complained of, to-wit,. 
on the 8th day of November, 1923, the said defendant was 
a corporation duly organized and engaged in the business of 
a common carrier of passengers, goods, chattels. and mer-
chandise for hire and was and is now a common carrier by 
railroad engaged in intrastate commerce. 
That the said defendant owned, maintained and operated 
·engines, cars, coaches and carriages which were used to haul 
and transpol·t over and upon its tracks and rails, freight, 
goods, chattels and merchandise for hire to and from points 
wholly within the State of Virginia as a common carrier by 
railroad. 
That the said defendant also owned, maintained ana oper-
ated as a part of its equipment for the convenient and eco-
nomical operation of its business as a common carrier by 
railroad yards, plants, and shops and especially a plant or 
shop known as Clopton Shops, situated in- Chesterfield 
County, Virginia, ,,,..here the said defendant owned, main-
tained, used and operated appliances, machinery, shafting, 
pulleys, belts, gearings, set screws and sl1apers and especially 
saws and saw tables for the building, repairing, overhauling, 
. painting and inspecting its said engines, cars, coaches and 
carriages used by said defendant in and about the said opera-
tion of its business of common carrier by railroad for hire as 
aforesaid. · 
And the said plaintiff avers that on the day and 
page 7 ~ year aforesaid, to-wit, November 8th, 1923, he was 
a servant and employee of said defendant; that he 
was employed as a servant and employee at defendant's 
shops known as Clopton Shops, situated in Chesterfield 
County, Virginia, and was required and directed by said de-
fendant, its officers, agents and servants to use and operate 
its said appliances and machinery as aforesaid and especially 
its said saws and saw tables at said shop to get out, furnish, 
secure and .obtain materials and parts for the prompt dis-
patch of all work being done by said defendant at said shop, 
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and to assist other servants and emp:oyees of said defend-
ant in and about the performance of their duties and to "do 
everything within his capabilities to expedite said work". 
And the said plaintiff avers that it became and was the duty 
pf the said defendant to provide and maintain reasonably 
safe places for him to work while he was in the performance 
of his ·duties as one of the servants and employees of said 
defendant as aforesaid. · 
Yet the said defendant disregarding its duty aforesaid, 
negligently and carelessly placed and maintained its ma-
chinery and appliances and especially its rip saws and cut off 
saws 'vith its tables and appliances in such a position and 
proximity to each other and in so small and limited space that 
it was extraordinarily i[a.ngerous a.nd an unsafe place for 
this plaintiff to work as aforesaid, all of which said defend-
ant knew or by the exercise of o'rdinary care could have 
bo~. · 
And said p!aintiff avers that on that day and year afore-
said, to-wit, November 8th, 1923, at said defendant's shops, 
to-,vit, Clopton Shops, situated in Chesterfield County, Vir-
ginia, he was ripping a board, plank or strip in the perform-
ance of his duties as aforesaid, at one of said defendants 
said saws, to-wit, a rip saw and table, placed and maintained 
as aforesaid, and while said board, plank or strip 'vas being 
. shoved against and upon the saw blade of said saw and saw 
table, it the said board, plank or strip began to wah-
page 8 ~ ble or buck and to avoid being injured by said board, 
plank or strip in case it was driven back or kicked 
back by said saw, as was liable to happen, said plaintiff at-
tempted to get from behind said board, plank or strip, and to 
the side thereof· so as to avoid being· injured in case said 
board, plank or strip was driven or kicked back, which was 
.liabl'e to happen, and in attempting to step or move from 
behind said board, plank or strip the said plaintiff was 
tripped and thrown by waste block, sawdust and trash which 
said defendant had negligently and carelessly allowed and 
permitted to remain at and near and around said rip saw 
and cut off saw a.nd by reason ·of the said several premi-
ses the said plaintiff was thrown and he fell upon and against 
the ·blade of said saw which was rapidly revolv~ng and his 
fingers and hand were cut off and completely severed, apd the 
said plaintiff was permanently injured, disfigured and de-
formed, hurt, bruised and woundeq. and he became and was 
sick, sore, lame and disordered, and also, thereby said plain-
tiff suffered great physical pain and mental anguish, to the 
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damage of said plaintiff fifteen thousand ($15,000.00) Dol-
lars. 
Fourth Count. 
And for this also, to-wit, that before and at the time of 
committing the grievan~es hereinafter complained of, to-wit, 
on the 8th day of November, 1923, the said defendant was a 
corporation duly organized and engaged in the business of a 
common carrier of passengers, goods, chattels and merchan-
dise for hire, and 'vas and is now a common carrier by rail-
road engaged in intrastate commerce. -
That the said defendant owned, maintained and operated 
engines, cars, coaches and carriages which were used by said 
defendant in intrastate commerce with the State of Virginia 
as a common c~rrier by railroad. · 
That said defendant also owned, maintained and operated 
as a part of its equipment for the convenient and economical 
operation of its business as a common carrier by railroad, 
yards, plants, and shops ·and especial:y a plant or shop known 
as Clopton Shops, situated and located in Chesterfield County, 
· Virginia, where the said defendant owned, main-
page 9 ~ tained, used and operated appliances, machinery, 
shafting, pulleys, belts, gearings, set screws and 
shapers and especial!y sa,vs and saw tables for the building, 
repairing, overhauling, painting and inspecting its said en-
gines, cars, coaches and carriages used by said defendant In 
the operation of its business of a common carrier by railroad 
for hire as aforesaid. 
And the said plaintiff avers that on the day and year 
aforesaid, to-wit, November 8th, 1923, he was employed as a 
servant and employee at defendant's said shops, to-wit," 
Clopton Shops, situated in Chesterfield County, Virginia, and 
was required and directed· by said defendant, its officers, 
agents and Rervants to use and operate its said appliances 
and machinery aforesaid and to assist other servants and 
employees of said defendant in and about the performance 
of their duties at said shop and to ''do everything within his 
capabilities to expedite said work" being done by said de-
fendant at.its said shop as aforesaid. 
A.nd the said plaintiff avers that by reason of the 'vrong-
ful act and neglect of the officers, agents, servants and em-
ployees of said defendant, and by reason of the defects and 
insufficiency, due to its neglect, in its cars, engines, appli-
ances and machinery and other equipment the said plaintiff 
on the day and year aforesaid was permanently injured, his 
I 
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fingers and hand 'vere cut off and entirely severed while he 
was a servant and employee of the said defendant at work 
at the said defendants shops as aforesaid, situated as afore-
said, to-wit, in Chesterfield County, Virginia, and by reason 
of the. said several premises he was injured, disfigured and 
deformed, hurt, bruised and wounded, and he became and was 
sick, sore, lame and disordered and suffered great physical 
pain and mental anguish, to the damage of said plaintiff 
fifteen thousand ($15,000.00) Dollars. And therefore he 
brings his ~-uite. 
MILTON BONIFANT, 
GEORGE B. WliiTE, 
DAVID M. WHITE, p. q. 
page· 10 } And at another day, to-wit, ii1 said Court Feb-
ruary 8th, 1926. 
A. D. Bell, Plaintiff, 
vs. 
Atlantic Coast Line Railroad Company, Defendant . 
... 
Upon the motion of the defendant, by counsel, under Sec-
tion 6091 of the Code, it is ordered that the plaintiff on or 
before the 18th day of February, 1926, furnish counsel for 
the defendant and file in the papers in this cause a statement 
of the particulars of his claim, wherein the following particu-
lars shall be plainly set out: 
Under first count. 
1. Wherein defendant was negligent and careless in main-
taining and using the saw and saw table and requiring the 
plaintiff to work with, at or· nea.r said saw and saw table. 
2. Wherein were the guide and guard with which the saw 
table was equipped defective. 
3. In what manner were the saw· and saw table insecurely 
fastened and placed ·and were otherwise dangerous and un-
. safe. 
Under second cownt. 
1. Wherein were the appliances and machinery and espe6 
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cially the aaw-brades, saws and saw-tables unsuitable, defec-
tive and dangerous .. 
2. Wherein were the rip saws and cut-off sa:ws, before and 
on th.e day of the accident, unsuitable for the work that the 
plaintiff was required to do. 
3. Wherein were the machine and appliances negligently 
and carelessly made and secured. 
4. Wherein were the guide and saw blade unsafe and de-
fective. 
Under th:/ra count. 
How and on what position were the machinery and appli-
ances, and espech_tlly the rip-saws and cut off saws, with 
·tables and appliances placed, so as to render them danger-
ous and unsafe. 
Under fourth cownt .. 
1. Of 'vhat wrongful act and neglect were the officers, 
agents, servants and employees of t:tte defendant respectively 
guilty. 
2. Which of said officers, agents, servants and employees 
of the defendant were guilty of any wrongful act and neglect 
what was the nature and character of the wrongful act of 
which each of said officers, agents, servants and employees 
was guilty, and date of each of said wrongful acts or neglect .. 
page 11 ~ 3. What defects and insufficiency due to defend-
ant's neglect, were in its cars, engines, appliances · 
and machinery and other equipment, giving the particulars 
in each case. 
And on or before February 22nd, 1926, counsel for defend-
ant shall .furnish counsel for plaintiff and file in the papers 
in ~his cause a statement of the grounds of defense herein. 
And on the 15th day of February, 1926, came the plaintiff \ 
and filed the following particulars of his claim. · 
l 
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PARTICULARS OF PLAINTIFFS CLAIM. 
The plaintiff, for the particu~ars of his claim against the 
defendant refers to his statements in his declaration in this 
action stated. The facts set out in said declaration fairly, 
and plainly gives notice of the character of the actions o~ 
the defendant complained of by the plaintiff. 
If more definite information may be stated and in obe-
dience to the order entered herein, the plaintiff says that de-
fendant, at the time of committing the wrongs complained of, 
was a common carrier of 1Ja.ssessen,qers, goods and chattels 
for hire, and was and is now a common carrier by railroad 
doing an interstate and intrastate business; that as a part of 
its property owned and used in its business as common car-_ 
rier by railroad, operated by steam, doing an interstate and 
intrastate commerce business, it owned, used and ·operated 
at its shops or plant, to-,vit, Clopton shops, situated in Ches-
terfield County, Virginia, mchin.ery, equipment, gearing, belt-
ing, shafting, set-screws, shapers, corners, cut-off saws, rip 
saws, sa,vs and saw tables run and operated, to-wit, by shaft-
ing, belts and pulleys, and said plaintiff says lie 'vas a serv-
ant and employee of said defendant, and required to work 
at said shops as is in the declaration mentioned, and that 
said appliances and machinery, and especially the saws and 
saw tables were not reasonably safe for . the purposes for 
which they were used; the said instrumentalities were not 
properly constructed, were negligently installed, and inse-
curely placed and fastened and it ·was not reasonably safe for 
plaintiff to work with, at or near said instrumen-
. page 12 ~ talities, especially the saws and saw bibles all of 
which the defendant knew or by the exercise of or-
dinary care it should have known, but 'vhich the plaintiff, in 
the exercise of due care on his part, did not know of. The 
said saws were insufficiently guarded as required by law, 
said saws and saw tables were insufficient for the 'vork for 
which they were used as required by defendant of the plain-
tiff, said saws were ·wrongfu:Iy and dangerously placed in and 
about the saw tables; the guide was defective and negligently 
placed and used at with and upon the saws and saw-tables. 
The plaintiff says said instrumentalities and especially the 
saws and saw tables were unsuitable, defective and danger-
ous in that they were not properly made, instaHed and fast-
ened, and were not equipped with suitable and safe guards 
as required by law; that the guide used therewith was de-
fective and not suitable for the 'vork required to be done with 
said instrumentalities by the defendant or plaintiff; that by 
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reason thereof and the defective condition, when boards or 
strips 'vere to be sawed at and 'vith said instrumentalities 
said boards or strips would ''buck", wabble and "kick back" 
and by reason of the premises the plaintiff was permanently 
injured and damaged. 
The plaintiff says that said saws, saw table and instru-
ments hereinbefore mentioned were placed, installed and used 
and operated by the defendant in such proximity to each 
other and in such manner as to render the place of work re-
quired by the defendant of the plaintiff dangerous and un-
safe, and by reason thereof and the premises as charged in 
the declaration the plaintiff was not furnished a reasonably 
safe place at which to· work. The said plaintiff further says · 
that said defendant by reason of the premises aforesaid and 
as charged in the declaration neg:igently, carelessly and 
wrongfully allowed and permitted blocks, splinters, saw dust 
and other trash and obstructions to be and remain at, near 
and around said saws, saw tables and instruments and thereby 
the place of plaintiff's work was not reasonable safe. 
Plaintiff also says that the foregoing wrongful 
page 13 ~ acts and neglect were the wrongs, neglect and neg-
ligence of the officers, agents and employees of the 
defendant, and were in defiance of the st~tutes in such cases 
made and provided, and by reason thereof and the premises 
charged in the declaration the said plaintiff was wrongfully, 
negligently and unlawfully permanently injured and dam-
aged. 
GEORGE B. WHITE, p. q. 
And in said Court, to-wit, on the 20th day of May, 1926, 
came the defendant and filed his grounds of defense. 
GROUNDS OF DEFENSE. 
The defendant states the following to be its grounds of 
defense in this action: 
1st-That the defendant used ordinary care both to fur-
nish a reasonably safe place for the plaintiff to work and 
reasonably safe tools and appliances with which to work. 
2nd-That the saw, saw-tab~e, guide, guard and other saw 
equipment mentioned in the plaintiffs declaration and bill of 
particulars were so placed on the premises of the defendant 
as to afford the plaintiff ample room or space in which to 
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perform the duties required of the plaintiff when such work 
was being properly and reasonably performed .. 
3rd-That the said sa·w, saw-table, guide,,_guard and other 
of the saw equipment mentioned in the plaintiffs declara-
tion and bill of particulars were in reasonably safe condition, 
in that they were properly constructed, assembled and main-
tained. · 
4th-That the defendant's premises immediately surround-
ing the said saw-table and the said saw equipment were in a 
reasonably clean condition. 
5th-~hat the work being performed in and around the 
premises where the plaintiff was working when he was in-
jured was of sqch nature as to cause the condition of the said 
premises, necessarily as a result of such work, to become 
changed from time to time. 
6th-That ·wha.t danger there was, if any, in operating the 
said sa'v and the saw-equipment, was open and obvious, and 
that the plaintiff assumed the risk of his injury in 
page 14 } operating the said saw and saw-equipment. 
7th-Thn.t whatever defer,t of insufficiency, if any, there 
was about the place where, or the tools, equipment and ap-
pliances with which, the plaintiff was working was known to 
the plaintiff or, by the exercise of ordinary care on his. part, 
should have been known by him, and that he assumed the 
risk of his injury therefrom. 
8th-That whatever defect or insufficiency, if any there 
was, in the premises on which, and the tools, equipment and 
appliances with 'vhich, the plaintiff 'vas working was a re-
sult of acts or omissions of the plaintiff's fellow servants, 
and that the said plaintiff assumed the risk of such defects 
or insufficie~cies, if any there were. 
9th-That the sole proximate cause of the plaintiff'·s in-
jury was his negligence, to-wit, his improper manipulating of 
the said saw and equipment, sawing of the board, and his posi-
tion at or beside the said saw and saw equipment. 
lOth-And further defenses that might be available to the 
defendant under its plea to the general issue. 
MANN & TOWNSEND & STRANGE, P. D. 
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And on the same day in said Court, to-wit, the 20th day of 
May, 1926: 
A. D. Bell 
vs. 
Atlantic Coast Line Railroad Company. 
This day came the parties, by their attorneys, and the de-
fendant for plea, comes and says that it is not guilty as the 
plaintiff. in his declaration ha.th alleged, and thereupon the 
defendant, by leave of Court, filed its grounds of defense,. 
and issue is joined; and thereupon came a jury drawn and 
selected according to la,v, to-wit, W. E. Chappell, A. S. Fra-
zier, W. D. Childress, Roy R. Hazlett, W. A. Belcher, J .. 
B. Smims, Jr., and 0. Samuel Condrey, who was sworn the 
truth of and upon the premises to speak. And the evidence 
of witn~ses and argument of counsel being partly heard 
this case is continued u·ntil tomorrow morning, at 
page 15 ~ 10 o'clock and the jury is adjourned until that day 
and hour. 
And at another day, to-wit, in said Court the 21st day of 
May, 1926: 
· This day came again the parties, by their attorneys, and the 
jury sworn on yesterday appeared in Court according to ad-
journment; and the evidence of witnesses and argument of 
counsel having been fully heard, the jury retired to consider 
of their verdict, and after some time returned into Court with 
their verdict in the following words, to-wit: "We, the jury, 
on the issue joined, find for the p!aintiff, and assess his dam-
ages at Seventy-Five. Hundred Dollars''. And then the jury 
was discharged. And the defendant thereupon, by its at-
torneys, moved the Court to set aside the verdict of the jury 
rendered against it and to enter judgment in its favor, on 
the grounds that the said verdict is contrary to the evidence 
and without evidence to support it. And the defendant, by 
its attorneys, further mo-ved the Court to set aside the ver-
dict of the jury rendered against it and grant it a new trial 
upon the following grounds: 
1-That the verdict is contrary to the law and evidence; 
2-That the Court misdirected the jury in the instructions 
given them. 
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3-That the verdict is excessive. 
4-Upon any other error or irregularity appearing upon 
the face of the record. And the Court doth tak~ time to con-
sider of the judgment in the premises, and this matter is 
continued. 
page 16 } And now this day, to-wit, in said Circuit Court 
the 14th day of February, 1927: 
A. D. Bell 
vs. 
Atlantic Coast Line Railroad Company. 
This day came again the parties, by their attorneys, and the 
motion made by the defendant in this case being fully ar-
gued and matured, the Court is of the opinion that the same 
should be overruled, and doth overrule the same. 
Therefore, it is considered by the Court that the plaintiff 
recover against the said defendant the sum of Seventy-Five 
Hundred Dollars ($7,500.00), with legal interest thereon 
from the 21st day of May, 1926, until paid, and his costs by 
· him in this behalf expended. 
To which action of the Court in overruling the said mo-
tion and entering judgment thereon the defendant, by coun-
sel, excepts and the defendant thinking itself aggrieved by 
the said judgment and having indicated a desire to present 
to the Supreme Court of Appeals a petition for a writ of 
error and su.persedeas to such judgment, the Court doth or-
der that the execution of said judgment shall be suspended 
for ninety days from this date, upon the said defendant, or 
some one for it, giving bond before the Clerk of this Court, 
with security to be approved by him, in the penalty of $8,-
000.00 with the condition reciting said judgment and the in-
tention of said defendant to present such petition, and pro-
viding for the payment of all such damages as ma.y accrue to 
any person by reason of such suspension, in case a superse-
deas to said judgment shall not be allowed a.ud be effectual 
within the time above specified. 
And on the same day, to-wit, the 14th day of February, 
·1927: • 
A. D. Bell 
vs. 
Atlantic Coast Line Railroad Company. 
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This day came the defendant, by its attorneys, and ten-
dered its Bills of Exception, numbered 1 and 2, re-
page 17 ~ spectively, which were received, signed and sealed 
by the Court, and ordered to be made a. part of 
the record in this case. 
The Bills of Exceptions above referred to are in words 
and figures as follows : 
DEFENDANT BILL OF EXCEPTIONS NO. 1. 
Be it remembered that upon the trial of this case, and after 
the jury had been swron to try the issue joined, the plain-
tiff and defendant, to maintain the issue on their parts, re-
spectively, introduced the following evidence before the jury: 
(EXHIBIT X.) 
And to further maintain the issue on his part, the plain-
-tiff introduced in evidence, as a part of his owri testimony, a 
certain model. 
And to further maintain the issue on its part the defendant 
introduced in evidence a certain photograph, marked ''Ex. 
Jordan # 1 ". 
And to further maintain the issue on its part the defendant 
introduced in evidence a certain dra,ving marked ''Ex. J or-
dan A". 
And to further maintain the issue on its part the defendant 
·introduced in evidence a certain record of work done, marked 
"Ex. Jordan #2". 
And to further maintain the issue on its part the defendant 
introduced in evidence a report of the accident, marked ''Ex. 
Jordan #1''. 
And to further the issue on its part, the defendant intro-
duced in evidence a report of Dr. J. G. Carter, marked "Ex. 
Carter #1". 
And the Court certifies that by agreement of the parties, 
the said exhibits need not be copied in the record, but may 
I. 
·r 
I 
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be withdrawn and presented to the Supreme Court 
page 18 } of Appeals of Virginia, or to any Judge thereof, 
upon an application for a writ of error, and may 
be used before the Court in argument in the event that such 
·writ of error may be granted. 
~este. this 14 of February, 1927. 
EDWIN P. COX, Judge. (Seal) 
And the foregoing being the evidence and all of the evi-
dence, including the exhibits aforesaid, introduced upon the 
trial in this case, the Court instructed the jury as follows : 
1-The Court instructs the jury that it was the duty of 
the defendant to use ordinary care to furnish the said plain-
tiff with a reasonably safe place in which to work, and with 
reasonably safe machinery and rip sa,vs, and to exercise ordi-
nary care to keep the same in a reasonably safe condition for 
its employee while he was in the discharge of his duty, in the 
exercise of ordinary care; and if the jury beleive from the 
evidence in this case that the plaintiff was employed by the· 
defendant to work at iSt shop at Clopton and that, in the 
course of his employment, he had to operate a rip saw at the 
said shop, and that while he was operating said rip saw the 
board he was sawing began to buck and that the plaintiff 
stepped to the side of the saw table to liold the plank down, 
and that when he stepped he tripped over blocks on the floor, 
near the saw table and in attempting to catch himself his 
hand was caught in the said rip saw and cut off and that he 
was in the exercise of ordinary care at the time; and further 
believe from the evidence that the place where the plaintiff 
was working· was not reasonably safe, which the defendant 
knew, or could have known by the exercise of ordinary care 
and that tho said rip saw the plaintiff was operating 'vas not 
properly guarded, and that the accident to the plaintiff was 
proximately caused by the failure of the defendant to use or-
dinary care to maintain a reasonably safe place in which the 
_plaintiff 'vas to work and to have its said rip sa:\v properly 
guarded, or the concurrence ·of both then the defendant is 
liable, and the jury must find for the plaintiff, 
page 19 } unless you further believe from the· evidence that 
the plaip.tiff assumed the risks incident to his em· 
ployment, as explained in other isntnu;tions in this case, and 
also the duties of the plaintiff as so explained. 
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2-The· Court further instructs the ~nry that the Statue 
law of this State requires that all saws used in a factory or 
shop shall be properly guarded for the protection of the lives 
and limbs of the employees while engaged in the operation of 
the saws in and about their rluty in such shops. Properly 
guarded means effectively guarded in view of any danger to 
be anticipated in the operations of the saws. And if the jury 
believe from the evidence that the plaintiff was operating a 
rip saw in the shop of the defendant, in the course of his em-
ployment, in the exercise of ordinary care, and that while he 
was doing so the material he was sawing with the rip saw 
began to buck, and that the plaintiff stepped to the side of 
the sa.'v table to hold the material down that he tripped over 
something on the floor, and that in attempting to catch him-
self his hand was caught in the rip sa'v and cut off and that 
his· hand would not have been caught in the s~id rip saw if 
the rip saw had been properly guarded, then the defendant 
is liable, and the jury may find for the plaintiff, unless yon 
further believe from the evidence that the plaintiff assumed 
the risks incident to his employment as explained in other 
instructions in this case, and also the duties of the plaintiff 
as so explained. 
3-The courts instructs the jury that the credibility of the 
witnesses is a question exclusively for the jury, and-the law 
is that, where a number of witnesses testify, directly oppo-
site to each other, the jury is not bound to regard the weight 
of evidence as equally balanced. The jury have the right to 
determine, from the appearance of the witnesses on the stand, 
their manner of testifying, and their apparent candor and 
fairness, their apparent intelligence or lack of intelligence, 
and from all other surrounding circumstances appearing on 
the trial, which witness are more worthy of credit, and to 
give credit accordingly. 
page 20 ~ 4-The Court instructs the jury that in deter-
mining the weight to be given the testimony of the 
different witnesses, they should take into consideration not 
only their credibility, but also the reasonableness of their 
testimony when taken in connection with all the facts and. 
circumstances in the case, as well as their interest, or lack 
of interest, in the result. 
5-The Court instructs the jury that the mere fact that 
the plaintiff was injured while working· on the defendant's 
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premises will not 'varrant them in finding a verdict against 
the defendant; the presumption being that the defendant has 
discharged all of his legal duties to the plaintiff, a presump-
tion which can only be overcome by affirmative proof to the 
contrary. This is an action brought to recover damages for 
the negligence alleged in the declaration, and until such negli-
gence has been proved by the greater weight of the evidence 
there can be no recovery against the defendant. 
Negligence of the master is an affirmative fact to be estab-
lished by the injured servant. The evidence must show more 
than a probability of negligence; there must be affirmative 
and preponderating proof of the defendant's negligence, 
otherwise the jury must find a verdict in favor of the de-
fendant. 
6-The Court instructs the jury that it is the duty of ·a 
master to use ordinary care to provide a reasonably safe 
place in which his servant is to work. Ordinary care de-
pends upon the circumstances of the particular case, and is 
such care as a person of ordinary care would exercise under 
all the circumstances of the case. 
The master is not an insurer of his servants and is liable 
. for the consequences, not of danger, but of only negligence on 
his part, and if the master uses such ordinary care, he is not 
liable in case of his servants injury. 
The general rule however that a master must use ordi-
nary care to provide his servants a reasonably safe place in 
which to "rork, does not apply to a place 'vhich is constantly 
changing by reason of the work being done. 
7-The Court instructs the jury that the employer is not 
required to furnish the most approved nor the very best ap-
pliances that can be procured, nor those 'vhich are 
page 21 ~ the most safe.· His duty is discharged in. this re-
spect by uslng ordinary care in providing those 
which are reasonably fit for the use .for which they are in-
tended. Tll'e test is not whether the employer has omitted to 
do something which it could have done, nor whether a better 
appliance could have ·been obtained or a better method 
adopted, but the test is whether the appliance or the method 
was reasonably proper for the use to which it was applied. 
8-The Court instructs the jury tilat a servant is bound 
to exercise as much care in his own behalf, as a master is re-
quired to exercise for him. 
The law does not require the master to exercise constant 
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vigilance and supervision over the routine duties of a serv-
ant. 
The servant must not go blindly to his work where there 1s 
damage, but he must take ordinary care to learn the dangers 
which are likely to beset him in the service that he is called 
upon to perform. 
9-The Court instructs the jury that there can be no re-
covery of damages for an alleged injury, unless the negli-
gence alleged as causing such injury 'vas the proximate cause 
thereof; that in order to warrant a finding by a jury that neg-
ligence was the proximate cause of the injury, it must ap-
pear that the injury complained of was the natural and prob-
able consequence of the alleged neg·ligence, and that it ought 
to have b~en foreseen in the light of attending circumstances. 
10-The Court instructs the jury that where a person vol-
untarily enters the service of another, he assumes all the risk 
usually incident to the employment, and is presumed to have 
contracted ·with respect thereto. And if the jury believe from 
the evidence that the risk in this case was of this character, 
and that it was open and obvious, then the plaintiff is not en-
titled to recover and the jury must find for the defendant 
company. 
11-The Court instructs the jury that by the contract of 
service, a servant assumes the risk of all dangers that are nat-
ural:y incident to that service. 'lie also assumes 
page 22 ~ the risk of dang·ers arising in the course of his 
employment which become known to him, or which 
by the exercise of ordinary care on his part ought to become 
known to him, including, of course, all open and obvious dan-
gers. 
If the servant kno,vs of the physical c.Onditions, it is not 
necessary that he should be conscious of, or have in mind, a 
particular danger. 
12-The Court instructs the jury that if they bele:;ve from 
the evidence that the plaintiff's hand came in contact with the 
saw by reason of the fact that he was tripped and thrown by 
'vaste blocks and trash near the rip saw at which he was 
working, then they must find a verdict in favor of the defend-
aut, if they further believe from the evidence that such accu-
mulation of waste blocks and trash had been caused by the 
work done on the day on which the accident occ·ured, and such 
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as 'vas normally and naturally to be expected from the na-
ture af the work being done. 
13-The Court instructs the jury that if they beleive from. 
the evidence thst the plaintiff's hand came in contact with the 
saw by reason of the fact, that he was tripped and thrown 
by waste blocks, saw dust and trash near and around the rip 
saw a11d cut off sa'v at which he was working and further be-
lieve from tl1e evidence that the plaintiff knew, or in the exer-
cise of ordinary care should have known, of said conditions 
a.round said saw, then they must find a verdict in favor of the 
defendant, even thou-ght they might also believe from the evi-
dence tbat defendant was guilty of negligence in permitting 
such condition to exist. 
14-The Court instructs the jury that if they believe from 
the evidence that the plaintiff, had, for several months prior 
to the ·accident been engaged from time to time at the work 
wbich he· was performing at the time of his injury, and that 
all during that time the rip saws and cut off saws, and the 
tables and appliances and other machinery, were in the same 
con<]ition, position and proximity to each otb,.er as they were 
on the day of the accident, and that during said time there 
was the same, or a similar condition in the place 
page 23 } in which he was working, as to waste blocks, saw-
dust and other trash as existed at the time he was 
hurt, then the plaintiff assumed the risk of all danger, if any 
there was, arising from said conditions, and the defendant 
cannot be held liable or responsible for any injury arising 
from said conditions, and if they believe from the evidence 
that the plaintiff's injury was due to said conditions, or to 
any of them, then they must find a. verdict in favor of the de-
fendant. 
15-The Court instructs the jury that· if they believe from 
the evidence that the plaintiff's injuries were due to a pure 
accident, such as could not ordinarily be anticipated, then 
they must find a verdict in favor of the defendant. 
16-The Court instructs the jury that they must find a 
verdict for the defendant if they beleive that the evidence 
shows anyone of the following three things: 
1-That the defendant was guilty of no negligence that 
proximately caused plaintiff's injury; or 
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2-That the plaintiff assumed the risk of the dangers to 
which he was exposed; or 
3-That plaintiff's injury was due to an accid@nt pure and 
simple. 
17 -The Court instructs the jury that even though they 
might believe from the evidence that the saw was not prop-
erly guarded, yet if they further believe from the evidence 
that the plaintiff was an experienced sa.wman and knew, or 
by the exercise of ordinary care should have known, the dan-
ger, if any there was, in operating the said saw in said condi-
tion and under conditions, that were open and obvious, exist-
ing at and around the said saw, then they must find a verdict 
for the. defendant. 
18-The Court further instructs the jury that, in assessiug 
the amount of damages, if any, to which the plaintiff is en-
titled, they may take into consideration the extent of the in-
juries, the amount of physical and mental paid and suffering; 
the loss of time; if any, and the· physical incapacity and the 
perrpanent--y or duration of the injury done to the 
page 24 } plaintiff, and all facts and circumstances which 
tend to show the extent of the injury done and dam-
ages sustained, if any, by the plaintiff, and award him such 
damages as they shall deem. fair and just. 
The foregoing eighteen (18) instructions, of which two 
(Nos. 3 and 18) were given as asked for by the plai~tiff, two 
(Nos. 1 and 2) were given as asked :for by the plaintiff, with 
the exception of the end of each of said instructions, shown 
in italics, which was added by the Court at the request of the 
defendant, and the remaining fourteen (14) instructions 
(Nos. 4 to 17, inclusive), which were given as asked for by the 
defendant, are all of the instructions given upon the trial of 
this case; and to the ruling of the Court in giving instructions 
Nos. 1, 2, 3, and 18, :the defendant excepted; and to the ruling 
of the Court in giving instructions Nos. 4lo 17, inclusive, and 
tQ the ameu:dments made to instructions Nos. 1 and 2, the 
plaintiff excepted; and said defendant now tenders this, its 
Bill of Exception No. 1, which it prays may be signed,. sealed 
and made a part of the record in this case, which accordingly, 
done this 14 day of February, 1927. - · 
EDWIN P. COX, Judge. (Seal) 
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t;>age 25 ~ DEFENDANT'S BILL OF EXCEPTION NO.2. 
. . 
Be it remembered, that, at the trial of this case, the parties, 
issue having been joined behveen them upon the plea of 
''Not guilty'', to maintain said issue on their respective parts, 
.introduced before the jury, sworn to try such issue, the evi-
dence which is fully set forth in defendant's Bill of Excep-
t.ion No. 1, 'vhich Bill of Exception No. 1 is hereby expressly 
referred to and prayed to be read and considered as a part of 
this Bill of Exception just as if it were 'vholly repeated 
therein. 
That on said trial, after all the evidence aforesaid has been 
produced before the jury as fully set out in said Bill of Ex-
ception No. 1 and the jury had been instructed to set forth 
therein, the jury, after considering said evidence, which was 
all the evidence introduced before them, and after having 
been instructed as fully set forth in said Bill of Exception 
1 · No. 1 retired to their room to consider the verdict, and after 
some time spent therein returned their verdict in the follow-
ing words and figures : 
"We, the jury, on the issue joined, find for the plaintiff 
and assess his damages at Seventy-Five Hundred Dollars." 
And, thereupon, the defendant, by counsel, moved the 
Court 
1-To set aside the verdict of the jury rendered against it, 
and to enter judgment in its favor, upon the ground that said 
verdict is contrary to the evidence and without evidence to 
support it; and 
2-To set aside the verdict of the jury rendered against it 
and grant it a new· trial for the following reasons: 
(a) Because the verdict is contrary to the law and the 
evidence. 
(b) Because the Court misdirected the jury in the instruc-
tions given them. 
(c) Because the verdict is excessive. 
(d) Because of any other error or irregularity appearing 
upon the face of the record. · 
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Said motions were continued to the October term of the 
court, at which time, to-wit, on the 14 day of February, 1927, 
the Court, refusing to set aside said verdict and to enter final 
judgme]).t in favor of the defendant or to grant it a 
page 26 ~ new trial, overruled defendant's motions and ren-
dered judgment in favor of the plaintiff that he 
recover from the defendant the sum of Seventy-Five Hun-
dred Dollars ($7,500.00) with legal interest ther~on from 
l\Iay 21st, _19126, till paid, and his costs expended, to which 
action of the Court in overruling said motions and rendering 
said judgment, the said defendant, by counsel, excepted, and 
now tenders this, its Bill of Exception No. 2, and prays that 
the same may be signed, sealed and made a part of the record, 
which is accordingly done, this 14th day of February, 1927. 
Teste: 
EDWIN P. COX, Judge. (Seal) 
Memo.: The evidence follows, pp. 27 to 195, inclusive, with 
Court's Certificate attached. 
v.,.irginia. 
In tb@ Circuit Court of Chesterfield. 
A. D. Bell 
v. 
Atlantic Coast Line R. R. Co. 
B. M. 
May 20th. 1926. 
Plaintiff's A;ttorneys, David Meade. White, George B. 
White, Milton P. Bonifant; Defendant's .... L\.ttorneys, Bernard 
·Mann and Robert W. Strange. 
STENOGR.APHIC REPORT/iOF THE EVIDENCE. 
page 27} EXHIBIT X. 
Stenographic Report of the Evidence. 
A. D. BELL, 
a witness on behalf of the plaintiff, being first duly swor.q. 
testified as follows: 
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EXAMINATION IN CHIEF. 
By Mr. David Meade White: 
Q. Mr. Bell, state your name and tell the jury where you 
live? 
A. Your Honor, Judge, and gentlemen of the jury, IDY. 
name is A. D. Bell. I live in Brookland District, School' 
Postoffice, Va. • 
Q. Are you the plaintiff in this case~ 
A. Yes, sir. 
By the Court: 
Q. That is Henrico County? 
A. Yes, sir. 
By Mr. White: 
Q. How old are you, Mr. BellY 
A. Forty-one. 
Q. Where were you working in November, 1923 7 
A. Clopton shops, • 
Q. Were you hurt that day 7 
A.- On the 8th of November, yes, sir. 
Q. What part of your body was hurt, if any~ 
A. My left hand. 
Q. vVill you show the jury your hand that was hurtY 
A. This is it. (Exhibiting hand.) · 
•, 
Q. Did you receive that injury at the Clopton 
page 28 } shops Y 
A. Yes, sir. 
Q. On what day? 
The Court: He said on November 8th. 
By Mr. White: 
Q. You said you were working at the Clopton shops. For 
whom were you working? 
A. Atlantic Coast Line Company. 
Q. You mean the defendant in this case 1 
A. Yes, sir. 
Q. Now, tell this eourt and jury what the Clopton shops 
are? 
Witness: How is ·that? 
Mr. White: Tell the jury what the Clopton shops are where 
you were working. 
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A. Clopton shops consist of car repairing; that is the gen-
-eral business that we have there. . 
Q. Repairing cars for whom~ . 
A. Car repairing for the Atlantic Coast Line Railroad .. 
Q. Are the Clopton. shops in Chesterfield County T 
.A. Yes, sir. . . 
Q. Now how long had you been 'vorking for the defend-
ant at th~ Clopton shops before you received the injury to 
your left hand T 
A. About eleven months. 
Q. Mr. Bell, what had you ,been doing there during that 
eleven months Y 
. A. Part of the time I had been car repairer. 
page 29 ~ Q. Now, tell the jury what a car repairer is. 
A. Car repairer is supposed to overhaul cars, 
tear them down and renew them and rebuild them. 
Q. When you speak of car repairing, do you mean railroad 
· cars? · 
A. Yes, sir. 
Q. This is a railroad CM" repair shop f 
A. Yes, sir. 
Q. You said part of the time you were car repairer. What 
were you doing. the other part of the time Y 
A. They changed me to what they call material man, get-
ting out material, etc. 
Q. Who made that change Y . 
A. Mr. T. C. tT ordan, assistant car foreman. 
Q. Assistant car foreman where, Mr. Bell~ 
A .. Clopton shops. 
Q. Now, what· did ::1\fr. Jordan say to you when he wanted 
to make this change? 
A. He told me he wanted me to take a job on the yard as a 
material man and to lay off timbers and do anything neces-
sary in assisting around the yard in that line of work. 
Q. Did you do itt 
A. Certainly I could. 
Q. I mean did you take this new place there? 
A. Yes, sir, I took it. 
Q. How long had you been ·working in this new 
pt;tge 30 ~ position, or the changed position, before the acci-
dent to you7 
A. I wouldn't say just exactly, but it might have been four 
or five months. 
Q. Can you describe now to the jury exactly what your du-
ties were as material man? Describe it in your own way. 
A. My duties were to have material moved about on the 
.J 
\ 
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yard and to see that it was gotten out at the mill shed and 
moved around the yard to· the workmen as they needed it. 
That was my duty. 
Q. Did you have any rules down there-did the company 
have any rulesT · 
A. Yes, sir, they had rules. 
Mr. White: I want to offer Rule 29. 
Q. Will you look at this book, Mr. BellY (Handing witness 
book.) ~Ir. Bell, examine the book that you now hold in your 
hand and tell_ the jury what it is 1 
A. This is a rule book for the employees to go by. 
Q. Employees where Y 
A. At Clopton shops. 
Q. Who furnished you with that bookY 
A. The company Y 
Q. When? 
A. Soon after I went there to work. 
Q. All employees furnished with that rule book! 
page 31 ~ A. All are supposed to have them. 
Q. Now read rule 29. . 
A. (Reading) ''Rule 29: In assignment of work in round 
house, passenger or freight yards, repairs will not be de-
layed waiting for mechanics of a certain classification. Men 
will be expected to do anything within their capabilities to 
expedite the work.'' 
Q. That rule was in full force at that shop, was it notY 
A. Yes, sir, it was. 
Q. Now, Mr. Bell, were there any saws in this plant7 
A. Yes, Air. 
Q. What kind of saws were they? 
A. Rip saw, cut-off saw and band saw. 
Q. Did you operate any of the saws in the course of your 
employment 1 
A. Yes, sir. 
Q. What kind o£ saw did you have to operate? 
A. I operated all of them at different times. 
Q. You said there were what kinds of saws in this plant 1 
A. Rip saw, band saw and cut-off saw. 
Q. Look at that model and state who made it. (Indicat-
ing) Y 
A. I made that. 
Q. Now, that is a model of what kind of sawY 
_A. Rip saw. 
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Q. Rip saw? 
page 32 ~ A. Yes, sir. 
Q. Were the rip saws in Clopton shops where 
you worked like that~ 
A. Yes, sir. 
Q. Does that raise up? 
A. Yes, sir. 
Q. Will you show how it raises up? 
A. This way (Illustrating with model). 
Q. No,v, you said you operated and worked many saws in 
this plant or shop? 
A. Yes, sir. 
Q. Was that rip saw a thing like that model? 
A. Yes, sir, this is a model of it. 
Q. That is a model of it Y 
A. Yes, sir. 
Q. Did you make that as a model for a rip saw? 
A. Yes, sir. 
Q. In that plant there~ 
A. Yes, sir. 
Q. N o,v, you tell the jury that you lost your left hand on 
a rip saw? 
A. Yes, sir. 
Q. Were you working a rip saw like that model at the time 
you lost your handY 
A. Yes, sir. 
Q. Now, tell tl1e jury exactly how you lost your " 
page 33 ~ hand in the operation of that rip saw in this Clop-
ton pl.ant like the model now before the jury? 
A. On November 8th, 1923, as I was passing along by the 
saw table which this saw was under I seen Mr. Hughes stand-
ing in front of thi~ rip sa'v with a board in his hand. I 
walked up to him; I said "Mr. Hughes, what do you want"? 
He .says "I want this board ripped". I said "Mr. Hughes, 
pull the saw in gear and get behind the table and catch the 
board as it comes through''. I picked up the board and 
started to rip it and Mr. Hughes caug·ht the end of the board 
as it came through the end of the saw. When I got near the 
end, about two or three feet ( disremember now, I 'vouldn't be 
positive how many feet it was, but it was near the end) the 
board began to buck up and down on the saw more than I 
had ever seen it on any saw. I stepped one side, .holding my 
hand on the board, and tried to hold it down, and, as I made a 
step forward I stepped into some blocks and threw me over 
the sa-w. 1\'Ieantime I tried to keep out of the saw and I got 
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my hand caught in the saw and lost it .. You see what I have. 
left of it. 
Q. That is the way you lost your handY 
A. Yes, sir. 
Q. How long was that piece of material that you were saw-
ing? 
A. About 16 or 18 feet long. 
Q. Who was Mr. Hughes Y 
A. Charlie Hughes they always called him 
page · 34 ~ around the shop. 
Q. Is he a gentleman that worked in the shop~ 
A. Yes, sir. 
Q. Were you sawing this piece of material for something 
about the works of the company? 
A. For a car-ceiling, I understand. He was going to use 
the piece of lumber, himself, for ceiling inside of a box car, 
and he brought it there to be ripped. 
Q. Where were these blocks that you fell over Y 
A. The blocks were around here (Indicating) that I stepped 
in, on the left hand side. 
Q. One of them tripped you 'vhen you stepped around 
there? · 
A. Yes, sir, I tripped by the blocks. 
Q. And your hand fell in the saw? 
A. Trying to keep my body out of the saw, my hand got 
caught in the saw. 
Q. Now, Mr. Bell, did all that happen very quickly Y 
A. Yes, sir. 
Q. Now, tell the jury what made that piece of board buck? 
A. Several things could have made it buck. 
Q. Tell what could have made it buck? 
A. The saw could have been dull, or the table could have 
been wabnly-
i' 
Mr. Strange: May it please Your Honor, we object to those 
answers unless the witness states what was the condition. 
J\!Ir. White : He is telling you now. 
page 35 ~ The Court: I would like to hear you on that 
question, gentlemen. Just disregard that question 
and answer ·so far. 
By Mr. White: 
Q. Had you ever worked on saws before this time? 
A. Yes, sir. 
Q. Where? 
A. At the Seaboard shops. _. 
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Q. Railroad shops? 
A. Yes, sir. 
Q. Rip sawsY 
A. Yes,. sir. , 
Q. How long had you been following this particular line of 
business? 
A. Thirteen or fourteen years. 
Q. During that time have you used saws constantly? 
A. Off and on in shops. 
Q. Have you operated a rip saw, too¥ 
A. Yes, sir. 
Q. You understood the workings of them? 
A. 'Yes, sir. 
Q. You know what makes a saw, from your experience, 
buc-k-some of the causes~ 
A. Yes, sir. 
Q. From your experience of thirteen years in 
page 36 ~ operating and running saws and working around 
saws, tell the jury what made this material buck 
in this particular saw that you were sawing that morning 
when you lost your hand 7 
A. It could have happened from the table being wabbly-
Q. What do you mean by table being wabbly? 
A. It could wabble in this .way. They had to run a very 
tight belt on that table. 
Q. What is another thing that could rnake it wabble? 
A. Belt sliding on the pulley instead of running true. Slid-
ing backwards and forwards, I mean, it could run up so hard 
sometimes you would have to shut it off, the belt would get 
hot and you would have to shut it off and oil it up. 
Q. That would make it buck? 
A. Yes, sir. 
Q. You said a while ago a saw being dullY 
A. That would make it buck, too. 
Q. Are there any other causes that will make timber buck 
when running through a sawY 
A. Well, I f?Uppose it might be; I never took notice. 
Q. You do know that those three causes will make it buck? 
A. Yes, sir. 
Q. This piece of timber that you were cutting with this 
particular saw did buck when you got near the end of it~ 
A. Yes, sir. · 
.A. Yes, sir. 
page 37 ~ Q·. It hadn't bucked before that, had itY 
A. No, sir. 
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Q. Who was the man that had hold of the end holding it 
up? 
A. Mr. Charlie Hughes. 
Q. Did this belt run loose on the pulley that supplied the 
power to the saw 7 
A. No, sir, didn·'t run loose; it was a very tight belt on it. 
Q. Straight belt? 
A. Yesl. sir. 
Q. Did it run up against the table? 
A: Yes, sir. 
Q. What result would that cause, the belt running against 
· the table like thatf ·. 
, A. The table being fastened with two hinges on the back, 
it is liable to knock the top of it backwards and forth and make 
it wabble. 
By the Court: 
Q. Was this light or dark in the place you were in 7 
A. It was sufficient light. 
By Mr. White: 
Q. What does that little piec.e of netting overhanging th_e. 
saw indicate on that model~ 
A. It indicates to serve as a guard over the saw. 
Q. Was any such thing as that over this saw upon which 
you were hurtY 
A. Yes, sir. 
page 38 ~ Q. Now, Mr. Bell, tell the jury how far tha~ 
piece of netting would come down over the top of 
the saw? 
A. This bracket lets down here and at the lowest it stood 
half an inch above the sa'v and six inches from the top of 
the table. 
Q. The lowest part was six inches from the table Y 
A. Yes, sir. 
Q. You said the lowest part was an inch from the highest 
part of the saw? · 
A. Half inch from the top of the saw. 
Q. So that ,\rhen that thing represented by the netting was 
let down as low as it c.ould be, it was still half an inch above 
the top of the saw? 
A. Yes, sir. 
Q. And six inches from the table Y 
A. That is right. 
Q. What purpose did that serve-that thing? 
A. It would do very well to keep dust out of a man's ey~ 
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with the saw running. That is all I ever saw it would be good 
for. 
Q. By .the way, what revolution did that saw make~ 
A. I don't know what revolution. 
Q. Do you know what was the diameter of the 
page 39 ~ saw you were operating at the time your hand was 
cut off¥ 
.A.. No, sir, I didn't take notice. 
Q. You said this thing represented by the net served no 
purpose save to ·keep dust out of your eyes Y • 
A. That is all I could see to it. 
Q. What would have been the result if this sa·w had been 
properly guarded Y 
Mr. Strange : We object to that question. 
Mr. White: We would like to know what your ground of 
objection is. 
Mr. Strange: We will be glad to state it. 
N_ote: The jury were sent from the court room. 
?Yir. Strange: My objection is based solely on the point that 
the witness was asked the qu~stion, if the saw had been prop-
erly guarded. There is no evidence at all of the improper 
guarding of the saw. He states that there was a guard that 
was supposed to keep saw.dust out of the operator's eye, and 
nowhere in the testimony, nowhere in the pleadings is there 
'any statement of the fact of what constitutes proper guard-
ing other than the fact that it is not guarded according to law. 
. Mr. Mann: We called for a bill of particulars, 
page 40 ~ and there is no such statement. 
~Ir. White: I think it says the saw was not prop-
erly guarded as required by law. 
Mr. Mann: That is so. I beg· your pardon. 
Mr. White: I most respectfully submit to Your Honor. that, 
if the court wants light on the subject, I cannot see any ob-
jection to this question. One of the vital questions in this 
case is whether that saw was properly guarded. If it was 
properly guarded as required by law the man could not have 
been hurt. Properly guarded means effectively guarded in 
view of any danger to be anticipated in the operation of that 
saw. That is the language of the Circuit Court of Appeals 
construing the Virginia factory act. Mr. Bell has told Your 
Honor that that little piece of network over the saw served 
no purpose except to keep dust out of your eyes when the ob-· 
ject of the statute was to protect a man's life and limb. Now, 
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the question that I asked Mr. Bell was, what would have been 
the result if that saw had been properly guarded? If you 
cut that out, you cut out all of the real things that we are 
investigating. If he can't speak about it, who in 
page 41 } the name of earth can speak; and that is one of 
the reasons he is here; so, I submit, that question 
is proper. 
1\IIr. Strange: It occurs to me that, if that was what the coun-
sel wished to bring forward, he would ask Mr. Bell a ques-
tion couched in a little different terms and not suggest the 
specific guarding to the witness. 
Mr. Mann: In other words, he is assuming ·we have a case 
when a sa'v is properly guarded. There is no evidence here 
to show when a saw is properly guarded. 
The Court: I think the question in the form as asked, Mr . 
. White, is objectionable. You can frame it differently.· I 
am ruling out the question as asked. 
Mr. White: What would be your answer to that question, 
Mr. Bell! 
(Question repeated.) 
The Court: I rule that question out. 
Mr. White: We want to have his answer. 
A. I would not have lost my hand if it had been properly 
.guarded. 
The Court : That question and answer are ruled out. 
1\IIr. White: We except to the ruling of the court. 
page 42 } The Conrt: What is your ground of exceptiont 
That is what.I want to know. 
Mr. White: My ground of exception is this, that we think 
the question is proper and the answer is respon~:ive. 
The Court : The question and answer are ruled out. 
1\'Ir. White: And we except. · . 
Note: The jury returned to the court room. 
By Mr. White: 
Q. Mr. Bell, ·was there any guard over this saw that would 
prevent your hand from getting into ttY 
A. No, sir. 
Q. Did you kno'v the law required all owners of shops, such 
as the one that you worked in, to have saws properly 
guardedi 
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A. No, sir, I did not. 
Q. Now, you have had long experience in operating saws, 
you tell th.e jury f . 
·A. Yes.1 sir. 
Q. Was this saw properly guarded f 
A. No, sir. 
Mr. Mann: We objectto that question and ask that hls an-
swer be ruled out. 
page 43 ~ Note : The jury were sent from the court room. 
The Court: What is your objection, ~Ir. Mann¥ 
Mr. Mann: Well, on the ground that in the first place, it 
is a leading question; and, in the second place, it is not for 
this witness to say whether it is properly guarded; and, I take 
it, you would have to introduce evidence that other people 
using saws guarded them in a different way, not let any wit-
ness go on the stand.and express his opinion as to whether a 
thing is guarded or not. I ·think the conditions should be 
stated and then let the jury say, not let the witness or any-
body else express an opinion as to whether the saw was prop-
erly guarded. That is not his province. It is for him to give 
facts and leave it for the jury to say whet'her it is properly 
guarded. If they want to prove it is not properly guarded, 
they should introduce testimony from other people using a 
saw of that kind and show there was some different guard. 
Mr. White: AU right. We will do that, but we think the 
evidence is proper. 
The Court: Mr. White,. you have th law here, 
page 44 ~ haven't you? · 
Mr. White: Yes, sir. 
The Court: You can ask him whether that saw had such 
appliances as the law required. 
Mr. White: The law .doesn't specify that. The law simply 
says it has got to be properly guarded. 
The Court : You are calling on this witness not for fac.ts 
but for his opinion. 
Mr. White: I don't think we are. 
The Court: I think you are. 
Mr. White: Let me read from the U. S. Circuit Court of 
Appeals, Fourth Circuit, at Richmond, in the case of Foster 
v. DuPont, decided in 1923. It is cited in 289 Federal 65, 
That question was before Judge Groner (I think it was Judge 
Groner) and the question there was whether or not a vat down 
at DuPont had to be guarded, and the lower court ruled that 
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the statute was not applicable to the state of facts before the 
court and directed a verdict. (Reading ·from citation.) ~ 
The Court: All that may be true, but you have asked this 
witness what guard this machine had, and hP. has stated it was 
simply this guard which served no other purpose except to 
· keep the dust off. Now, then you want to ask his 
page 45 ~ opinion about it. That is something for the jury 
to draw; it is not the witness' opinion. 
Mr. White: I am not asking his opinion. I am asking as 
a fact. I am not asking his opinion whether he thinks it was 
properly guarded, but whether it was properly guarded as a 
fud . 
The. Court : It is for the jury to determine. 
Mr. White: The jury certainly have got to have the evi-
dence on the question. 
The Court: If you ask him anything about the guard to this 
machine, I will admit that, but I will not let the witness ex-
press his opinion. 
Mr. White: Did Your Honor rule that out? 
The Court: I rule that out. 
Mr. White: We except again. 
Note : The jury returned to the court room. 
By Mr. White: . 
Q. Mr. Bell, you stated that you worked at the Seaboard 
Raihvay shops? 
A. Yes, sir. 
Q·. You told this court and jury that they had rip saws 
there? 
A. Yes, sir. 
page 46 ~ Q. How were those rip saws at the Seaboard 
sho_ps guarded~ 
A. They were latticed in or screened in so that you couldn't 
get to them. If you fell for,vard or stumbled across them 
you couldn't get to them. 
Q. What year was that? 
A. 1920. 
Q. Before you went to the defendant's shops? 
A. Yes, sir. . 
Q. This saw, upon which you were hurt, was that protected· 
or guarded like the same kind of saw at the Seaboard shops Y 
A. No, sir, it was not. 
Q. Did you ever see a saw like that in another shopt 
A. No, sir, I have not. 
Q. If this saw had been protected like the saw at the Sea-
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bo~rd Railway shops where you worked in 1920, could the 
accident that you suffered have happened to you Y 
A. No, sir. 
Mr. Mann: We object. 
The Court: Objection sustained to that question. I strike 
out that answer. 
Mr. White: We except again. 
By Mr. White: 
Q. What other shop did you work at :where they had sawsf 
A. R. F. & P. 
Q. Can you tell the jury how saws there were 
page 47 ~ protected Y 
A. I didn't 'vork around saws at the R. F. & P. 
shpps very much, only passing in and out of the shops, didn ;t 
take very much notice of the saws. 
Q. But you tell this jury, l\{r. Bell, that there was to prot~ct 
you or any other man that operated that saw except that lit-
tle piece of thing over the top ~ 
Mr. Strange: We object to that. 
The Court: Objection overruled. 
}fir. Strange: Exception. 
A. That is all. 
Q. Was ~ny particular person assigned to operate this saw 
that you 'vere hurt on? Before the accident, I mean. 
A. It was two men that 'vorked in the mill. Whether they 
were assigned to the job or not I don't know, but tbey worked 
in the mill all the time. · 
Q. Same kind of saw-same saw? 
A. Same saw. 
Q. All the men there who operated a saw operated this sawf 
A. They operated this saw. 
Q. Let's come back to this bucking again that you described 
to the jury. Why were you anxious to hold that piece of ma-
terial, that you were sawing, down on the table? 
A. Because I was afraid it would break loose and fly back 
and strike me. I was trying to keep it down until it could go 
on through. 
Q. Is that a thing that is liable to occur? 
page 48. ~ A. Yes, sir. 
Q. Is bucking of material the· exception or gen-
eral rule in the operation of a sawY 
A. It is an exception, bucking like that was. 
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Q. You said that that little piece of network over the saw 
would kee.p sa,vdust out and that is the only purpose it would 
serve! 
A. Yes, sir. . 
Q. Well, is there any suclt thing as knots flying from mate-
rial :when it is being run through a saw! 
A. Yes, sir. With a saw running at high speed and strik-
ing knots in a piece of material it is thrown out. 
Q. Did you ever see a knot fly out of that sawt 
A. Yes, sir. 
Q. This very saw you were hurt onf 
A. Yes, sir. 
Q. Describe ho'v that happened. 
A. I was standing close to the saw table one day (I disre-
member what day it was), saw a man sawing a piece of lum-
ber, ripping a piece of lumber, and saw a knot fly out and 
strike him over the eye and knocked him down, from the same 
saw. 
Q. Who was that gentleman? 
A. Mr. Roberts. 
Q. Is he one of the persons that have been sum-
page 49 ~ moned in this case! 
A. Yes, sir. 
0 
Q. Still working down there for the companyT 
A. I don't know, sir, whether he is or not. 
0 
Q. Mr. Bell, how wide 'vas that table where you tripped 
over to the saw? Explain that to the jury so they will un-
derstand. 
A. It is only five inches from the outside to the saw, five 
inches broad on each side. 
Q. So when you stepped around there you were almost 
rig·ht at the saw? 
A. Yes, sir. 
Q. What do you call that thing that hangs up~ Is that an 
arm, or bracket? 
A. I always called it a bracket. 
Q. Is the bracket on this saw at Clopton shaped like that? 
A. Yes, sir. 
Q. Do you know where they got that bracket and that lit· 
tie piece of wire that is hanging to it and the table¥ 
A. The piece of wire looked to be a piece of wire of a 
screen door ot screen window off a ventilating car, and the 
piece of iron they made the braeket out of I don't know where 
they got that. You could pick it up around the shop most any-
where. 
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Q. Was that bracket and the piece of netting that 
page 50 t is lulnging to it made down at the shop? 
A. ·I wouldn't say whether it was made at the 
shop or not. It was there when I went there. 
Q. Is it a crude affair or not f 
Mr. Strange: We object. 
The Court: Let him state what it was. 
By Mr. White: 
Q. State exactly what that thing was, including the bracket 
and the little piece of netting that is hanging to it. 
Witness: State what it 'vas intended fort 
The Court: How it is made. 
A. This is the way it is made, the way you see it here. It 
had three holes there and a bolt that you lowered and hoisted 
down over the saw, supposed to be adjusted with the saw. 
Since my experience, since I was hurt-
.. 
The Court: Don't say what has been since. 
Witness : That is the way it was made. 
The Court: What was the manner of making it though Y 
That is the question. 
Witness: You mean what it was made out of, how it was 
made~ 
The Court: How it was made and what it was made out of. 
page 51 ~ A. (Continued) It was made out of a piece of 
iron, strap iron, appeared to be about 14 by 1 inch 
wide or % wide. This little piece of netting wire was made 
out of a window screen or door screen from a ventilated car. 
made on this order. . 
By Mr. White:_ 
Q. Do you know who made itf 
A. No, sir, I do not. 
Q. What was the.purpose-of that top on that table raising? 
A. The top of this table was fixed on hinges to be adjusted 
in grooving lumber, like a: piece of flooring or ceiling-cut a 
groove in it so the tongue would fit in there. That is what 
we very often had to do. 
Q. You tell the jury that this saw, the lowest part of the 
net 'vork from the top of the table was from five to six inches. 
How do you. know that Y 
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A. I measured it many times in passing lumber to see how 
low I could get it. 
Q. Were you operating this saw, at the time the accident 
happened and you lost your hand, in the same way you h~d 
always operated it Y 
A. Yes, sir. · 
Q. Nothing to indicate any danger to you, was itf 
A. No, sir, I didn't see anything any more than usual. 
Q. And it was an instrument that was put there 
page 52 ~ for men to work who were required to operate it? 
A. Yes, sir. 
Q.. What time of day did this accident happen to you ~ 
A. About 1 :20. 
Q. What did they do to you after the accident~ 
A. They assisted me to the office, in front of the office two 
of the workmen. There I sat down on a handcar. I didn't 
have any first aid more than just what they had around the 
shop there. I had some fellows to bandage my hand up, and 
I asked Mr. Hughes to hold ~y arm as tight as he could to 
keep it from bleeding, which he did. They seemed to have 
right smart trouble, some of them. I heard them make the 
suggestio~ to take me in a car and carry me to the hospital. 
Mr. J orda~, assistant foreman, objected. He said'' No, we will 
take him on the handcar'', the car that they had on the track-
motor car. It was some little time trying to get that ·started, 
and I was suffering very much, and I called on them for help 
three times. Finally they got me on the car and started, and 
it soon shut off, and they had lots of trouble trying to get it 
down to 21st street and Hull; seemed like they couldn't start 
it off. Finally they called men from the shop and pushed it 
down there by hand and met the ambulance. There is where 
I got first aid. 
Q. You mean they had to push this handcar and 
page 53 ~ carry you from the shops to Manchester? 
A. To 21st and Hull streets. 
Q. What is the distance from Clopton shops to where you 
were taken after the accident 7 
A. One mile. 
Q. Who met you at Hull street? 
A. City ambulance. 
Q. Where were you taken from there? 
A. Grace Hospital. 
Q. Taken where? 
A. Grace Hospital-Not Grace Hospital but the Retreat for 
the Sick. 
Q. What did they do to you at the Retreat for the SickY 
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A. Had my hand fixed up and sewed up and called in the 
doctor .. 
Q. Did they perform an operation on your hand there T 
· · A. I don't know; I couldn't say. They put me under the 
invluence of ether, etc., and I couldn't say what they did at 
tha.t time. · 
Q. How long were you at the hospital~ 
A. Nine days. 
Q. On account of these injuries to you Y 
A. Yes, sir. 
Q. vVhere did you go from the hospital and why 
page 54 ~ did you stay there only eight days? 
A. Nine days. I went home from the hospital. 
I was instructed by Dr. Carter that I couldn't stay there any 
~onger, I would have to go home and come backwards and for-
ward-s to his office for treatment, or otherwise go to Rocky 
Mount and finish up. I asked him why I couldn't stay there 
a few da.ys longer, I didn't feel very strong, felt mighty 
weak. He said '_'This is instructions from the company. 
Q. How much were you getting a day from the defendant 
for your work at these shops? 
A. Sixty-six cents an hour, eight hours ·work, which 
amounted to $5.28 a day. Isn't itT 
Q. That was your wages Y 
A. Yes, sir. 
Q. We:l, now, ~Ir. Bell, how much time did you actually 
lose by reason of the accident to your hand, or the injury to 
your hand, or loss of your hand? 
A. I lost eight months. I figured it up; it amounted to $1,-
092.96. 
Q. Were you compensated in any way for your loss? Did 
the company pay you while you were off~ 
A. The company paid me the relief fund that I had. 
Q. What is the relief fundY 
A. $2.50 a day. 
Q. You mean that is an insurance? 
page 55 ~ A. That is an insurance that I had taken with 
the company. 
Q. Ho'v much did you have to pay for that insurance? 
A. $2.7p a month. 
Q. Taken out with your company? 
A. Yes, sir, deducted from my pay. 
Q. I am not talking about insurance, but did they pay you 
your wages while you were offY 
A. No, sir, they did not. 
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Q. Were your hospital expenses taken out of your insur-
ance money that you were paid 7 
A. Yes, sir, they were taken out. 
Q. So they didn't pay you any of your wages at allY 
A. No, sir, didn't pay me any :wages. 
Q. No,v tell the jury about the mental or phystcal suffer-
ing that you have undergone by reason of the loss of your 
hand~· 
A. I have done a great deal of suffering with it. I suffer 
with it no"r· It is tender. 'I can't use it on .anything rough .. 
at all. I made complaint to the company, to Mr. Spiers, 
foreman at Clopton shops, and he told me I better go to see 
Dr. Drum, and I went to see him. He said ''If you are going 
to have that hand cut off you will have to have it cut off right 
now and not fool any more about it". I said "Doctor, I don't 
want to.go through any more; I have been through 
page 56 ~ enough suffering with this hand, but I w.ould like 
some treatment so it would not be so tender''. He 
told me ''Well, if you are going to have that hand fixed, you 
will have to have it in the next two or three days''. I said 
''Well, Doctor, I will let you kno·w". So I went on to the 
shops that morning to work, and that evening, I kept suffer-
ing with it so, I went to see a doctor in town, Dr. Herrin, and 
he prescribed some kind of medicine or paste to use on my 
hand, which I did use for the rest of the time that I worked 
for the Coast L.ine, and it seemed to relieve me very much. 
Finally, as I kept on using it, it got a little tough, but it never 
has gotten tough so I can use it for any rough work. 
Q. J.\IIr. Bell, how would you be rated now with the loss of 
your left hand in comparison to your rating before the loss 
of your hand as a car repairer? 
A. I couldn't be rated at more than half a man unless I had 
protection over my hand because I c.an 't handle the hand in 
a rough way. 
Q. So your injury has permanently impaired your earning 
capacity or kept you from following your trade¥ 
A. It certainly has. 
Q. Have you worked anywhere since you were discharged~ 
A. I haven't worked anywhere but just piddled 
page 57 ~ around on the· little place I have out there, such 
as chickens and truck and something like that. 
That is all I have done. 
Q. You said that you lost eight months by reason of this 
accident? 
A. Yes, sir. 
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Q. Where did you go to work at the end ot the eight 
months? 
A. I went back to wor~ for the Coast Line at Clopton 
shops. 
Q. ·Went back to these same shops! 
A.. Yes, sir. 
Q. How long did you work there when you began after the 
accident~ · 
A. I worked there from sometime in July, 1924, until the 
4th of March, 1925, and I was stricken down with pneumonia 
and I was out one month, and went back to report for work 
on the 4th of April, and they had a letter there that they gave 
me stating that my services-
Mr .. Stranger: May it please Your Honor, I am called upon 
to object to the specific question that counsel htts asked on 
account of the fact that it is one of a series of questions tl1at 
we contend are improper and the ans,vers are inadmissible, 
and we have failed to object up to this point on account of 
the fact that we 'vanted the plaintiff to have a full 
page 58 ~ opportunity to state his case to 'the jury; but, if 
Your Honor would like to hear me on that point-
The Court: Take the jury out. 
Note : The jury were sent f!om the court room. 
The Court: What is your objection Y 
Mr. Strange: It is a direct sequence to these questions that 
he has asked, "rhether the Coast Line paid him anything 
while he was off. There is being something brought into the 
case that has nothing in the world to do with the issues in-
volved in the case. The issue is, is the railroad company 
responsible for his injuries. 
The Court : All I understand his question is this : He said 
that he found there on April 4th a letter, discharging him. 
That ends it. Where is there any objection Y 
Mr. Strange: I intended to enter my objection before that 
remark was made. My motion now is to have that answer 
stricken out. The reason that I made my objection when I 
did make it 'vas that I stated that it was a sequence, that it 
'vas part and parcel of these questions that he 
page 59 ~ asked relative to what the Coast Line paid him in 
salary after the accident occurred. 
The Court: I· don't understand that. I don't understand 
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what other he wants to do except to show he was discharged 
April 4th, 1925. Is that what you want to showY 
Mr. White : Exactly. · -
The Court: Why can't he show he left the employment 
April 4th~ 
Mr. Strange: I just wanted to object-
The Gourt: I want to know why you obje~t· 
Mr. Strange: Because it is absolutely irrelevant to the is-
sue involved in this case. 
The Court: Is it irrelevant to show tlie amount of dam-
ages that this man is entitled to because he left the Coast 
Line April 4th, 1925? 
Mr. Strange: I don't think, insofar as his injuries are con-
cerned, the date tha.t he left the Coast Line Railroad Com::. 
pany, in regard to the· actual damages, is relevant. 
The Court: Why isn't it relevant as to the amount of dam-
ages that he is entitled to~ 
l\1r. Strange: I might say in that respect that 
page 60 ~ another man, injured to. the same extent that he 
is, might not have gotten any employment from 
then on, and a third man, injured as he is, might have been 
employed right straight on through. That was a peculiar 
situation, a particular relation that has nothing to do with 
the primary neg:igence of the company. 
The Court: It has something to do with damages. All I 
am going to let him do is to state he left the employment 
April 4th, 1925, and that ends it. 
Mr. White: Because he was discharged. 
The Court: Because he was discharged. That is all. 
Mr. Strange: In regard to his discharge, I want to object 
to that, may it please Your Honor. 
The Court: I want to hear you on that. I don't want to 
commit any error. Go ahead and cite me some case showing 
that that is not pertinent. 
Mr. Strange: I am frank to state that the only basis upon 
'vhich I can found my objection is that it is a question and 
answer that is irrelevant to the issue, and will have the effect · 
of doing just opposite that which the issue is made up for, 
to direct the witness to points involved in the case, and, when 
this · question of discharge comes in, and other 
page 61 ~ things, that their minds will become misdirected 
from the points involved in the case. That is all 
the ground I have. 
The Court: I want some authority on the subject. 
Mr. Strange: I have authority on the line that the con-
duct, or contractural relations. between employer and em~ 
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ployee after an accident happens is irrelevant insofar as a 
trial for damages is concerned. 
The Court: I admit it simply to show that he was dis-
charged at that time. I 'vould like to hear you, Mr. }~!ann Y 
Mr. l\fann: I haven't given the matter any thought. 
The Court: I would like to hear you give it thought now, be-
cause I don't want to make an error and have the whole case 
thrown out. 
Mr. Mann: I don't think I can say anything in addition to 
·what my associate has said. I realize that they have a right 
to show what he got and what he didn't get and when he ceased 
to be employed. I think he has a right to do that. 
The Court: That is all it is done for. 
Mr. Mann: I wouldn't object to it all except em-
page 62 ~ phasizing the discharge. · 
Mr. White: I hadn't even mentioned the word, 
discharge. 
The Court: I am going to stop him at that point. 
Mr. 1\tf~nn: If they leave that out, I haven't any objection 
as far as I am concerned. 
The Court: I am going to let him state that they told him 
on April 4th, 1925, that they didn't need his services any 
longer, apd he was discharged. That is as far as you can go. 
Note : The jury returned to the court room. 
Bv Mr. White: 
·Q. Mr. Bell, you said you went back to work for the com-
pany after a period of eight months? 
A. Yes, sir. · 
Q. When did you sever your relations with the companyf 
A. On April 4th. 
Q. What year Y 
A .. 1925. 
Q. How did it come about? 
Mr. Strange: Isn't that sufficient, Your Honor~ 
The Court: Yes, sir. 
page 63 ~ By Mr. White: 
Q. You said you received a letter? 
A. Mr. Spiers had a letter at the office that stated that my 
services would be discontinued until further notice on ·ac-
count of sickness. 
The Court: Disregard that "on account of sickness". 
By Mr. White: 
·Q. You got a letter discharging you f 
• 
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A. Yes, sir. 
Mr. Strange: We object. 
The Court: Objection overruled. 
Mr. Strange: Exception. · 
By Mr. White': 
Q. Mr. Bell, was any guide on this rip saw that you were 
hurt on? 
A. Yes, sir. You mean a guide to saw lumber byY 
Q. I was going to ask you to tell the jury what a guide is. 
A. A guide is,.a piece of wood or iron attached to the table 
so that you could adjust in putting a piece of lumber in to 
saw one inch, two inches or any width you want. You can 
slip the guide up and slide it back to any width you want. 
It runs across the table in this way. (Indicating.) 
Q. Which side of the saw was the guide on Y 
A. On this side. (Indicating.) 
Q. Which side is that 7 
page 64 ~ A. Right hand side. 
Q. Which side did you trip over! 
A. Tripped on the left hand side. 
Q. At the time that you 'vere sawing this material and at · 
the time of the accident were you operating the saw by means 
of the guide or were you fo1lowing a line on the board 7 
A. I was following a line on the board. 
Q. Was this same saw at the plant after you came back? 
A. Yes, sir. · · 
Q. Did I ask you this question: Had you ever seen a saw 
like this one in any other modern shop in which you had 
'vorked f Did I ask you that question Y 
A. I think you have. 
Q. What was your answer to it? 
A. I told you I had not. 
Q. I mean in reference to the guard over the sawY Had 
you ever seen anything like that in any other modern up to 
date shop? 
A. No, sir. 
Q. You tell the jury you tripped over a block, or some 
blocks, on the left hand side of the saw table¥ 
A. Yes, sir. 
Q. It was not your business to clean around that saw, was 
it? 
A. No, sir. 
Q. Did you know the blocks were theref 
page 65 ~ A. No, sir, I did not. 
Q. Would you have been on the left side of the 
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saw at all except the timber or material you were sawing 
began to buck Y 
A. ~ o, sir, I would not .. 
Q. That was the reason you went around there f 
A. That is the reason, yes, sir. 
Q. Were there any other tables there to the right or left 
of this particular saw you were operating¥ Just tell the jury 
in a general way briefiy what is near this saw that you were 
operating? . 
.A. There is a eut-off saw sits in this position. (Indicating.) 
There is a rolling table that comes along in front of this 
rip saw. In sawing siding or any other material that it would 
be necessary to square on the cut-off saw, it passes along on 
this and is cut off and squared up, and the ·blocks are taken 
from the cut-off saw and thrown over here by this rip saw. • 
Q. The blocks which you saw? 
A. The blocks or ends which are squared off from the piece 
of timber. Q. Waster naaterial? 
. A. Yes, sir. It throws off over there. As you 
page 66 ~ go in the shed to this rip saw, there is a post that 
sits here and one here, and you have to pass in in 
this manner by this saw. (Indicating.) This cut-off saw IS 
the nearest saw to this, or the nearest piece of machinery. 
Q. About what is the distance between those twoY 
.A. ~ couldn't say as to that; I don't know .. 
CROSS EXAMINATION. 
By ·Mr. Strange: 
Q. Mr. Bell, I believe that you stated that you had been 
working for the defendant Coast Line Company about eleven 
months when this accident happened Y 
A. Yes, sir. 
Q. I don't believe I quite got when it was that you were 
changed from car repairer to a material man. · 
A. I disremember that, myself; I couldn't say exactly. It 
was sometime in June or July, 1924. 
The Court: 1923. 
Witness: Yes, sir, 1923. 
By 'Mr. Strange: 
Q. Between June or July, whatever date it was, and No-
v.ember 8th; you were working as this material man and your 
duties were to get material, or part of your duties was to get 
material from the shop! 
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A .. From the shop, yes, sir. 
page 67 ~ Q. You were an experienced saw man at the time 
that you came to work for the· Coast Line, were 
you not? 
A. Yes, sir, I had operated saws. 
Q~ Your duties during the time that you were material 
man carried you at and about the mill shed every day, didn't 
theyY 
A. Every day .. 
Q. Did you have occasion to use the rip saw every dayY 
A. I didn't say I had occasion every day; no, sir, I did not. 
Q. Could you say most every day Y 
A. Well, sometimes I would have occasion to use the rip 
saw every day and then again I wouldn't have occasion to use 
the rip saw for a week. 
Q. So far as you know had there been any change in the 
position of the saw table and the position of the cut-off saw 
and other structures near this saw table between July and 
.November~ In other words, during that time that .you were 
working as material man had there been any change in con-
ditions Y 
· A. No, sir, there hadn't been any change. 
Q. It had been the custom all during that time for blocks· 
and other refuse matter from the cut-off saw to be thro,vn 
down to the left of the saw table on which the rip saw worked, 
had it notY 
A. They had been throwing them there, yes, sir. 
page 68 ~ Q. I want to show you this photograph and af.)k 
you if you recognize it to be a photograph-
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Mr. White: We object to it. 
The Court: Why! 
.q- -· 
Mr. White: The first ground of objection is that he hasn't 
shown who took the photograph; in the second place, he has 
not shown what it is a photograph of, and, third, he has not 
shown whether this picture 'vas taken before or after the ac-
cident. 
Mr. Strange: May it please Your Honor, I am merely ask-
ing the witness-
Mr. White: That is the only reason I object to it. I don't 
object to the picture. 
The Court : I suppose he will show who took it. 
Mr. White: Let Mr. Strange state who took it. 
Mr. Strange: Unless the 'vitness can state positively he 
recognizes this to be the place 'vhere he worked, I don't even 
want to use it. 
Mr. White: When was the picture taken 1 
Mr. Strange: Day before yesterday I think. 
Mr. White : All right ; go ahead. 
Mr. White: Now, you are introducing that as 
page 69 ~ the machine! What purpose ·are you introducing 
it for? 
Mr. Strange: To see if he recognizes this to be the place 
where he 'vas working. · 
Mr. White: And the machine he was working on? 
1\Ir. Strange : And the machine he 'vas working on. 
{Photograph handed to witness.) 
_1\{r. Strange: I might add, and, if you do not recognize that 
from that photograph, just say that you don't. 
Witness: I couldn't say. · · 
Mr. White: Let the jury see the photograph. 
Mr. Strange: You don't object to the introduction of it¥ 
Mr: White: I object to the introduclion of it but you have 
already introduced it. 
Mr. Strange: I ask the witness if he recognizes that as the 
place l,le 'vorked. · 
The Court: He said he couldn't say. 
1\fr. Strange: It has not been introduced in evidence~ If 
you have no objection to my hitroducing it, I will be very 
g:ad to let the jury see it. 
Mr. Whi~e: No; just don't show it to them. 
page 70 }- By Mr. Strange : 
Q. Mr. Bell, at .the time that your position was 
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changed from that of car repairer to material man I un-
derstood you to say that you just voluntarily entered on the 
duties of a material man as they might be changed from that 
of a car repairer 7 
Mr. White: We object. 
The Court: Ask him under what conditions. he changed. 
By Mr. Strange: 
Q. Just state, Mr. Bell, what might have transpired at the 
time that you changed your occupation from that of a car 
repairer to that of a material man? 
Witness : Why I took the place? 
Mr. Strange: Yes. 
The Court: Just what happened at the time. 
Witness: W11en I took the position? 
The Court : Yes. 
A. I was working on cars, and ~Ir. Jordan, assistant fore-
man, came down where I was working on cars and told me 
that he wanted me to take this job. I told hi~ "Mr. Jordan, 
I don't want the job". He said "Be~l, I want you to take the 
job". I said "vVell, 1\Ir. Jordan, is there any more. pay to 
it"? He said "No". He said "It is the same; it may be 
more to it later". "Well", I says, "~Ir. Jordan, I wouldn't 
have the job at $1.25 an hour. I would rather have the job 
I have got at 66 cents. It is too much worry and trouble to 
the job for what is in it". 
page 71 ~ By 1\{r. Strange : 
Q. You accepted the place after that conver-
sation Y 
A. I accepted the place, but I went back to Mr. Jordan and 
Mr. Spiers three different times after that and ask~d them to 
take me off the job and put me back on my same old job. 
Q. Why did you go back and ask them that~ · · 
A. Simply because I reckon it 'vas 100 or 125 men that I 
had to handle daily and go from man to man and trying to 
please them in getting· out a piece of timber and trying to 
please different ones in the shop; it is always a nag and a 
drag, and I simply got tired of it and asked him to put me 
hack on my same work. 
Q. The use of a saw had nothing to do with your objection 
to that kind of work? 
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A. No, it wasn't anything about the saw. . 
Q. Mr. Bell, I believe you stated that you ·were doing what 
is known as free cutting at the time that you were injured, 
or did you use that e4pression! 
Mr. White: I object to that." I haven't heard him men-
tion any such ·thing as free cutting. 
Mr. Strange: I think that the witness should be given op-
portunity to answer the question. 
The Court: Ask him what free cutting is. 
· Witness: I think Mr. Strange means sawing by a line with:. 
out using the guide. 
page 72 ~ By Mr. Strange: 
· Q. Is that what you understand free cutting to 
beY 
A. Yes, sir. 
Q. That was what you were doing at the time you were 
injured? 
A. Yes, sir. 
Q. Mr. Bell, in regard to the guard over your model, you 
haven't made thaLguard as long in propo~tion to the saw, it-
self; as the guard is on the actual saw, or on the actual table, 
have youY 
A. Maybe this one isn't, but it is a fact that the guard over 
the saw, or this net, when I lost my hand, didn't cover that 
saw. · 
Mr. Strange: I am just asking you about your model. 
A. (Continued) And I made that, having seen the saw and 
having seen the table not for twelve months or more and had 
this in my head and made that. . 
Q. Just for the information of the jury I am asking you 
(they have got that niodel before them) if it is as long in pro-
portion to the size of the saw as the actual guard is to the 
actual blade 7 
A. Yes, sir. 
Q. It is as long in proportion Y 
A. Yes, sir, as long in propprtion. 
Q. You are just as certain of that as you are of the other 
facts you testified to ~ 
page· 73 } Mr. White: We object to that because it is not 
a proper question. 
- -----------
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The Court : I overrule the objection. 
By Mr. Strange: 
· Q. You say that you are just as certain that it is as long in 
proportion to the original guard as it appears in proportion 
to the original guard on your model ? 
: A. No, sir, I don't say so. 
Q. Just for the information of the jury, Mr. Bell (all I 
am trying·to get is the facts) I ask you again then if that 
model that you have there of the guard is as long as the actual 
guard in proportion to your wheel? That- is all. . 
A. As I have just stated, I didn't measure the other and I 
·haven't measured this one, and I couldn'f tell you. 
Q. Now, Mr. Bell, in cutting along a line without the use 
of a guide, you have to see the line along which you are cut-
ting, do you not Y 
A. Yes, sir, it is necessary for you to see. 
Q. Then, if the guard is placed over a saw blade, doing 
free cutting, so low as to make it impossible for a man to get 
his hand underneath the guard, he couldn't see the line along 
'vhich he was cutting, could heY 
A. He certainly could. 
Q. Will you just explain how ·he could see? 
page 7 4 ~ A. It would have been very easy, especially if 
he is ripping by a line and standing and sawing the 
line. This would come down within half an inch of the board 
you are r1pp1ng. 
Q.- T'o make it perfectly safe for the saw teeth, the guard 
would have to be all the way around that arc; it would have 
to be three or four inches from the saw, would it? 
A. No, sir. 
Q. How close would it have to be? 
A. If it is set good and solid and all the equipment is in 
good shape, a half inch would be all that is necessary. If 
that saw is running through, half an inch would be all that is 
necessary to run in that guard. · 
Q. You mean with the guard lying right down on the table? 
A. No, sir. If it was down on the table, you couldn't see. 
Q. But the saw could revolve, couldn't it Y 
A. Depends on the size of the guard over top of it. . 
Q. You say it should have some clearance. I asK you if 
you mean with the guard right down on the table Y 
A. If the guard was right down on the table and you had a 
half inch clearance at the top, it would be sufficient~ 
Q. But all the way around how much clearance should the 
saw have? 
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A. Half an inch would be all that 1s necessary 
page 75 ~ all the way around. 
Q. At what elevation should that guard be to 
have that half inch clearance all the way around? I will show 
you more particularly. (Indicating on model.) So that this 
guard might reach to the level of the table on each end of the 
saw, 'vhat should be the clearance at that point right straight 
on around the exposed surface of the saw in order that at 
every elevation of the guard there might be proper distance, 
or clearance, between the saw and the guard 1 
A. I have never taken any measure of that at all. I 
couldn't answer that. 
Q. But there is bound to be some distance of overhang of 
the guard to the saw when it is being used low to the table, 
or high so far as that is concerned, but I am speaking particu-
larly of low to the table, because you testified as to a guard 
placed down so low as to keep a man's hand out. I am talk-
ing about that guard in that position. (Indicating.) 
'Voulcln 't there have to be some overhang of the guard? 
A. It would have to be overhang of the saw. 
Q. The guard would have to overhang the saw? 
A. Yes, sir. 
Q. ·And the saw would be cutting behind that 
page 76 ~ overhang? 
A. It would not be cutting behind to a great ex-
tent though. 
Q. Then how could you tell whether the blade of the sa'\v 
was cutting along the line when you had your overhang there 
which was concealing the line which the saw 'vas cutting? I 
just ask you that question, whether or not you could see the 
line? 
A. You can see it. 
Q. Can you see it through the guard? 
A. No, sir; you don't have to look through the guard. 
Q. Isn't the edge of the saw blade concealed? 
A. No, sir, it is not concealed. The board goes into the saw. 
The guard comes do'vn in half an inch, and you can certainly 
see in half an inch. Can't you Y 
Q. See a half inch how:Y How can you see half an inch or 
any distance beyond the point 'vhere the guard cuts off your 
vision of the line the, saw is working on? · 
·A. The saw doesn't cut off your vision. This guard comes 
down here properly to cover that saw, and, when "it does, your 
board enters there and the guard is half an inch above your 
board and you can look at that line and follow it right on 
through. 
----------------
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Q. Is there any thickness to the metal of the guard? What 
is the average thiClmess of the metal of the guards that you 
l1ave been speaking of~ . 
· A. I don't know. I never measured any to see 
page 77 } what the actual thickness 1s. 
. Q. Now, Mr. Bell, that guard was in exactly the 
same c.oudition during all the time that you were working 
as it was when you first started to work as material man, 
wasn't itt 
A. Yes, sir. 
Q. Same kind of guard ; you couldn't lower it any lower 
the first day you went to work as material man until the last 
day? 
A. Same kind of guard. Now, I didn't say I couldn't lower 
it any more. Up until the time I 'vas hurt I couldn't, but 
after I. 'vas hurt-
Q. I haven't asked you about that. I will ask you; as long 
as you started on that, I am going to ask you if you know of 
your own knowledge (if you don't }{no'v of your own knowl-
edge.._ don't testify, but do you lmow of your own knowledge) 
whether or not that guard can be lowered one fraction of an 
inch lower to-day, or the last time you saw it after the acci-
dent, than it could have been lowered the day that you were 
injured, or the day prior to that time 7 ' 
.A. Yes, sir, I can testify; I am certain it can be. 
Q. How lo'v can it be lo,vered t 
A. I didn't take any accurate measure of it. I couldn't 
tell how low it could be lowered, but I dp kno'v 
page 78 } there were two holes bored in this bracket and used 
a bolt to lower and raise this bracket, and you had 
. to take the bolt out to do so. Since I have been hurt there 
has been a slof cut in by an ascetyline welder so you can bring 
it down lower or raise it up. 
Q. Can it come down all the way Y 
A. I don't know; I couldn't say. 
Q. C'an it come do'vn sufficiently far to make it a different 
·kind of guard from 'vhat it was when you were injured V 
A. I wouldn't say so. I say it can come down lower. 
Q. But you say it was nothing but a sawdust or dirt guard 
.at the last time you saw it? · 
A. That is all it appeared to me it served to be. 
Q. That was after you were hurt? I am talking about now 
after you were hurt? . 
.A. That is all that it was there after I was hurt. 
Q. Then, since the time that you were injured there has 
been no guard placed on that saw that would keep a man 
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from getting his hand cut when he was ripping a board if his 
left hand came in contact with it Y · 
A. The same kind of looking guard was on there. the l~t 
time I saw it that was on there when I was hurt. Whether 
that was renewed or eruarged I wouldn't say, but it looked 
larger to me when I went back after I was hurt that it did 
before. 
· Q. As far as you can see in regard to its protec-
page 79 ~ tion of a man's hand, it is the same kind of guard 
it was before you were hurt? 
A •. Same kind. · - . 
Q. You in your experience, Mr. Bell, how how pulleys are 
operated on shafting and the movem~nt of one shafting to 
another is conveyed by pulleys and belts, do you not T 
A. Yes, sir. 
Q. You can tell when a belt is tight and when it is loose, 
can you notY 
A. Yes, sir, I can. 
Q. You can tell 'vhether or not a sa.w is dull, can't you~ 
A. Well, real dull or real sharp, sure I could tell the differ-
ence. :A medium saw you wouldn't take a great deal of no-
tice of it. 
Q. The movement of a saw, if it was regular or irregular, 
you have had experience enough to see the extent that it was 
regular or irregular? 
Witness: Do you mean wabbly Y 
Mr. Strange : Yes, sir. 
A. Yes, sir. 
page 80 ~ RE-DIRECT EXAMINATION. 
By Mr. White: 
Q .. Did you find any other changes made ·on the saw when 
you came back 7 
A. Yes, sir, I found the table had been renewed over. It 
was a five inch board on this side and they added a. seven or 
eight inch board to that, making it around 12 or 14 inches 
wide. 
Q. Had they done anything else to the table 7 
A. Had braced the table up and made it considerably 
stronger than it was when I was injured. 
Q. Did you see any signs up there? 
A. Had a sign there tliat they wouldn't be responsible for 
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any one else hurt rather than the men assigned to these jobs. 
Q. That was put up after you came back 7 . · 
A. After I came back. 
RE-CROSS EXAMINATION. 
By Mr. Strange : 
Q. I believe that under the rule that you read that your 
general assignment was to do the work in and around that 
saw~ . 
A. Anywhere that was necessary to assist any one in the 
shops around the mill. 
Q. And you 'vere an experienced saw man; you had worked 
at the Seaboard shops 7 · 
A. Yes, sir. 
Q. You were an experienced saw man 7 
page 81 ~ A. I wouldn't say I was a real experienced saw 
man, but I say I had run them. 
Witness stood aside. 
page 82 ~ CHARLES HUGHES, 
a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. David Meade White: . 
Q. Mr. Hughes, state y'our name and residence and occu,-
pationY 
A. Charlie Hughes. 412 S. Laurel, Richmond, ·Va., Oc-
cupation, air inspector, Coast Line. 
Q. You work for the Coast Line Railroad? 
A. Yes, sir. 
Q. How long have you been working for them 7 
A. For three years. 
Q. Where were you working on November 8th, 19237 
A. Working on cars, repairer, at that time. 
Q. At Clopton shops~ 
A. Yes, sir. 
Q. Do you know Mr. BellY 
A. Yes, sir. 
Q. Was Mr. Bell also working there at that timeY 
A. Yes, sir. 
Q. Working for the Coast Line Y 
A. Yes, sir. 
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Q. What were you doing at the time Mr. Bell lost his handY 
A. I was working on cars. 
Q. I mean what were you doing at that particu-
page 83 ~ lar moment Y 
A. He was ripping a board for me. 
Q. You were pulling it through? 
A. Yes, sir. 
Q. Ho'v long was that board? 
A. I never measured it, but it was somewhere between 16 
and 18 feet, I judge. 
Q. Saws were iri the shop? 
A. Yes, sir. 
Q. All the men would operate them~ 
A. I couldn't tell you whether all the men operated then:i 
or not. 
Q. This saw Mr. Bell was hurt on, qhenever the saw was 
used, some man in the shop would operate it? 
Mr. Strange: I object to that question on the main ground 
that it is leading. 
The Court: All right. 
By Mr. White: 
Q. He was hurt on a saw, wasn't heY 
A. Yes, sir. 
Q. What would you call that saw¥ 
A. Rip saw. 
Q. Was it used in the shop there about the business of the 
company? 
page 84. ~ 
saw? 
A. Used for ripping stuff for the cars. 
Q. 'Vhenever they wanted to rip a piece of ma-
terial, they would either use that saw or some other 
A. Couldn't rip it on nothing but that sa,v. 
Q. Couldn't rip it on any otherY 
A. Didn't have any other one to rip it on. 
Q .. Was that used all the time? 
.. ll. Used for ripping all the time. 
CROSS EXAMINATION. 
By ~Ir. Strange: 
Q. Mr. Hughes, just tell the jury the best of your recollec-
tion what happened at the time Mr. Bell was injured? 
A. Mr. Bell was ripping a piece of board for me. I was 
walking backwards with the piece of stuff and I glanced my 
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eye back to see how the road was clear for me to walk back-
wards, and as I turned to look I saw Mr. Bell kind of over 
the table and his hand going over the saw. 
Q. Were you holding the board firmly and properly Y 
A. To the best of my ability I was. · 
Q. Do you know whether in ripping a piece of board-
Mr. White: Is he a sawyert 
Witness: No, sir. I was working car repairer. 
Mr. White: I object. 
The Court: I don't know what the question is. 
page 85 } By Mr. Strange: 
Q. Have you ever seen boards quiver when they 
were being sawed Y 
A. Yes, sir, I have seen them quiver. 
Q. Have you seen many boards while they were being 
sawed? 
A. Not a great deal. 
Q. Over what length of time have you held boards when 
they were being sawed? 
A. That is something I could not answer. 
Q. I mean approximately. 
A. I couldn't say. 
Mr. Strange: The witness is bound to know approximately 
over what length of time he was engaged in the occupation 
in w·hich he held boards that 'vere being ripped. 
Witness: I worked at different shops. Any time you go 
to have H hoard ripped, it is customary, if there is nobody 
there to help him rip it, for the man ahvays to hold the board 
for the roan. 
Q. For what length of time have you done that work? 
A .. I worked for the Coast Line three years. T,vo years I 
worked on cars and one year have been working on air. 
Q. During that time you have had occasion to hold boards 
as they were being ripped? 
A. When I wanted one for myself, yes, sir. . 
Q. Boards of the dimension of the one that was 
page 86 } being cut at that time-I believe you stated the 
hoard was between 16 and 18 feet long? 
A. I wouldn't say for sure; something in that neighbor-
hood. 
Q. What was the thiclmess and width 7 
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A. I think 7/8 thick ~nd width 31,4. . 
Q. In boards of those dimensions ju~t state what yon have · 
noticed in regard to them quivering or not quivering when 
they are being ripped? 
A. I have never taken particular notice of that. It is almost 
impossible to hold a board of that length fiwhout quiv.ering 
a little. 
Q. Did the board appear to you to be quivering more than 
was to be expected at this time 1 
A. I never noticed the board quivering but very little, if 
any. 
Q. So far as you know, Mr. Hnghes, were the conditions 
around that rip saw the same as is usually the caseY 
Mr. Wl].ite: We object. 
The Court: On what grounds? 
J\.Ir. White: I think he ought to state the conditions. 
The Court: I think so too. Let him state what the condi-
tions were around there . 
. By Mr. Strange: 
Q. Mr. Hughes, in regard to the location of the rip saw in 
the mill shed, just state how it was located and anything else 
about the saw that y.ou may have noticed Y . 
A. Well, you take the cut-off saw-Over here 
page 87 ~ is the rip saw table-
Q. Approximately how ~any feet are there be-
tween? 
A. I haven't meas~tre it, therefore, I wouldn't like to say. 
Q. Were they the same distance November 8th, 1923, as 
they were prior to that time? 
A. Same distance apart, yes, sir. 
Q. Insofar as these blocks, etc., that might have 'been be-
hind the· cut-off saw and to one side of the rip saw, were con-
ditions the same as they had been prior to that time? 
A. Well, I never noticed them before and I haven't noticed 
them since. 
Q. Did the pulleys and belts and saw look generally to 
you like they were prior to that time Y 
A. Looked the same to me, but the conditions of it I don't 
know anything about; as I said to you before, I don't work in 
the mill and therefore the equipment I don't know anything 
.about. 
Q. Then, so far as yon know the conditions were the same 
there-
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Mr. White: We object. He told you what the conditions 
were he didn't know anything about. 
The Court: Has he answered that question~ 
Mr. White: He certainly has. · 
The Court: Let him answer again. 
page 88 ~ Q. (Continued) Conditions were the same at the 
mill shed on November 8th, 1923, as they were for 
some time prior thereto 7 
A. Yes. 
Witness stood aside. 
page 89 } MRS. A. D. BELL, 
a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows: 
EXAMINATION IN CIITEF. 
:J3y Mr. David Meade White: 
Q. Mrs. Bell, are you the wife of Mr. A. D. Bell, the plain-
tiff .in this caseY 
A. I am. 
Q. How long have you all been married 7 
A. Thirteen years last February. 
Q. So you were married to him at the time of the accident! 
A. I certainly was. . 
Q. I just want you to tell the ·jury whether or not Mr. Bell, 
your husband, suffered much from the accident he received 
at the Coast Line shops 1 
A. Well, I should say he did. He has been a great sufferer. 
He was at the time and he still suffers from it. 
Witness stood aside. 
Plaintiff Rests. 
Note : At 12 :30 P. M. a recess was taken until 1 :30 P. M. 
page 90} C. T. JORDA-N, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: · 
EXAMINA'riON IN CHIEF. 
By Mr. Strange: 
Q. Mr. Jordan, what is your occupation! 
A. General foreman of car department. 
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Q. Where? 
A. High Springs, Florida. 
Q. For 'vhat company ~ 
A. A.C.L. 
Q. Where were you working prior to your going there Y 
A. A. C. L. at Clopton. 
Q. What was your occupation at Clopton T 
A. Assistant general foreman. 
Q. Were you assistant general foreman a.t Clopton in No-
vember, 1923.? 
A. I was. 
Q. Just tell the jury generally what your duties were as 
assistant foreman at Clopton? 
A. I had a good many. Repair work on cars of all classes 
and mill work and manufacturing of materials. 
Q. Was the mill shed at Clopton under your supervision T 
A. Yes, sir . 
. Q. Did you designate the different employees 
page 91 ~ as material men T 
A. I did. 
Q. Was there a man working for the A. C. L. in November, 
1923, named A. D. Bell? 
A. There was. 
Q. How long had he been working to the best of your recol-
lection, Mr. Jordan, prior to November, 19231 
A. Since December 5th, I think it was, 1922. 
Q. Do you recollect when it was that he was designated to 
be a material man~ 
A. Not right the day, but I think in February, 1923. 
Q. What did M~. Bell say to you in regard to his experience 
in using a rip saw and other saws, if anything? 
A. He said that he had had experience in mill work in rail-
road shops. 
Q. As a material man was it part of his duties to use the 
rip saw? 
A. It was. 
Q. Now, are you aware of the general conditions, or were 
you a'vare of the general conditions, at the mill shed in No-
vember, 19231 
A. I was. 
Q. Did the same conditions exist at the mill shed then as 
existed there February, 1923, or about that time 7 
A. They did. 
Q. Can you state or have you made a drawing 
page 92 ~ of the relative positions of the rip saw, the cut-off 
saw and band saw and the various posts and other 
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·structures. at the mill shed' 
·A. I have. 
Q. Have you that with you' 
A. Yes, sir. (Producing drawing.) 
Q. Now, Mr. Jordan, will you step down here so that the 
jury can see this and point out just what the relative posi-
tions here are? Tell the jury where the rip saw is~ 
A. This is the rip saw table and this is an opening here out 
to the east side of the mill. This shows the jack shaft which .is 
up above the rip saw table in which the driving shaft belt 
comes over from the main drive of the engine that drives the 
shaft which tl1e rip saw is made fast to. This is the opening 
coming out into 'vhere the material is finished. 
Q. Where is the cut-off saw? 
A. The cut-off saw is four feet four inches south of the 
· rip saw. 
Bv Mr. White: 
~Q. Does that mean the actual saw blade? 
A. That means the cut-off sa,v. That means from the cor-
ner of the table, which would make it over six feet from the 
actual blade of the rip saw. 
page 93 } By Mr. Strange : . 
Q. vV11at is the nearest structure or post or any-
thing of a material nature nearest the rip saw! 
A. A post of the roller bench which is 2lj2 inches. 
Q. Where is the band saw Y 
A. The band saw is over in the south,vest corner. It is 
15 feet and 5 inches away. 
Q. What is the lengih of that shed on the east side Y 
A. Thirty-three feet long. 
Q .. What is the depth on the south side Y 
A. Thirty feet. 
Note: Drawing identified by witness filed and marked "Ex. 
Jordan A''. 
Q. 1\ir. Jordan, have you any special trade ~ 
A. Milhvl'ight, served ny trade as millwright. 
Q. How long have you been working as millwright\ 
A. Off and on ever since I have been large enough to do 
any work. 
Q. Did you ever do any mill work outside of the Coast Line Y 
A. I haven't for the past seven years but I did up until 
that. 
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Q. In general mill work who have you been employed byf 
A. Butters Lumber Company of Boardman, N. C.;· Camp 
Manufacturing Company of Wallace, N. C., and Whiteville 
Lumber Company of Whiteville, N. C. 
Q. Did they have rip saws at those places 1 
A. Yes, sir. 
Q. Did they have rip saws such as at the Coast 
page 94 ~ Line mill shed Y 
A. They did. 
Q. From your experience in operating saws, what is your 
opinion in regard to the safety of this saw as compared with 
the saws used at the other places! 
Mr. David Meade White: We object. 
The Court: Objection sustained to that question. 
By Mr. Strange: 
Q. Just explain briefly what a rip saw is composed of? I 
mean what the equipment of a rip saw is composed of-the 
one in question. 
A. Rip saw table and saw and the driving shaft that pulls 
the saw and pulleys. 
Q. What are the pulleys connected by~ 
A. Belts. 
Q. Is there anything over the saw blade of this particular 
sawY 
A. There is safety guards. 
· Q. How low can that safety guard be lowered 7 
Mr. White: Objected to unless he confines it to the time of 
the accident. 
Mr. Strange : At the time of the accid.ent. 
A. How low could it project Y To the table. 
Q. Mr. Jordan, just state whether that guard was sup-
. posed to protect from sawdust or from a man getting his 
hand in there Y 
A. Sawdust. 
page 95 ~ Q. In the plants of the companies that you have 
·named, did they have any guards other than a 
guard to protect from ~awdust Y 
Mr. White: We object again. 
The Co~rt: He can say what kind of guards they had. 
A. They did not. 
(' 
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By Mr. White: 
Q. In North Carolina f 
A. Yes, sh~. 
Mr. White: We ar~ not_ tryi~g this case in N'?rth Carolina. 
By Mr. Strange: 
Q. In your experience, Mr. Jordan, were the other saw mills 
equipped differently insofar as rip saws are concerned than 
was the rip saw jn question Y 
A. They were not. . . 
Q. Where were you, if you recollect, on November 8th, 
1923 ~ ,. 
A. Clopton, A. C. L. shops. 
Q. Did you know of Mr. Bell having his hand injured Y 
A. I did. 
Q. Did you go to the· scene immediately after you heard of 
his injury? 
A. I did. 
Q. If you can recol1ect, at what time of day was 
page 96 } it that you went to the scene? 
. A. Around 1 :30 P. M. 
Q. What was the condition relative to the blocks and re-
fuse matter to the left of tlie saw when you went there? 
A. About the same as usual. 
Q. Now, by the same as usual what do you mean? 
A. Just a few scattered blocks. 
Q. Where did those blocks come from? 
A. They came from the rip saw and cut-off saw. 
Q. What is the custom and practice relative to cleaning up 
of the blocks and refuse matter coming from these two saws? 
A. It is the custom than the operator of the saw, 'vhen any-
thing has gotten in his way, to c!ean it up and keep it out 
of his way and· keep his way open until three o'clock in the 
evening, a.t which time the labor foreman went in with the 
labor gang and cleaned out the mill and swept it up for the 
next shift. 
Q. Do I understand you to say that these blocks and re-
fuse matter were cleaned up every evening after three 
o'clock~ 
A. ·started at 3 o'clock. 
Q. Did you inspect the saw and the saw driving shaft, the 
table and the rest of this equipment after this accident oc-
curred? 
A. I did. 
page 97 }· Q. In what condition did you find them to beY 
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A. Good condition. 
Q. Did you see the piece of timber around there that Mr. 
Bell was cutting when he was injured? _ 
A. I did. 
Q. Have you got that piece of timber with you to-dayt 
A. I have. 
Q. Where is it 1 
A. It is outside. 
Note: Witness produced piece of timber. 
Q. Is that the piece of timber that was being cut at the 
time? 
A. It is. 
Q. Will you go down to the other end of this piece of tim-
ber and see if there is a mark of any kind at the other end of 
this ripped placef 
A. There is a mark. 
Q. What kind of cutting would you call this cutting to be? 
A. Ripped by the rip saw-free cutting. · 
Q. What do you mean by free cutting? 
A. That is ripped by the free hand, handled by the free 
hnna and lined by the free band. 
· Q. Can you use the guide when yott are doing 
page 98 ~ free cutting? 
A. No, sir~ 
Q. Explain why you can't use the guide. 
A. When you are free cutting you are ripping a board that 
is narrower at one end than the other, in which you can't use 
the guide unleRs it is the same width all the way. The mate-
rial would have to .be the same width all the way to use the 
guide._ 
Q. From the looks of this board would you say that this 
work was being done in a good manner f 
Mr. White~ Is that properf 
The Court: No. I think the jury can say as to that. 
l\{r. Stra;nge ~ I am asking him to give his opiniou as an ex-
pert as to how this work appears to him to have been done. 
The Court: But he can explain ho'v the 'vork looks and the 
jury then can form a conclusion. · 
By Mr. Strange: 
Q. Does this look like a good piece of work' 
A. Yes. _ 
Q. Mr. Jordan, I will ask you to look at the edg·es of this 
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place in here and state what it appears to show relative to the 
trueness of the saw and relative to the sharpness of the sawY 
page 99 ~ Mr. White: We object again. The board speaks 
for itself. 
The Court: I will admit the testimony .. 
A. If the saw had not been true and sharp, it would have 
been dug out in trenches all along about one inch apart ac-
.cording to the space of the teeth in the saw. It would have 
been dug out the grain all the 'vay through, and if the saw 
had been wabbling it would have nicked it on both sides all · 
along. 
By Mr. Strange: 
Q. I understand you to say, if the saw had been dull, there 
would have been little ridges in here? 
A. Large ridges. 
Q. And if it had been running untrue, the board would have 
been nicked~ 
A. Yes, sir. If it had been wabbling or untrue, it would 
have been running like that and nicked all the 'vay down the 
board. 
Q. Whose duty was it to maintain and repair the saw, Mr. 
Jordan! 
Mr. White: We object. 
The Court: He can answer the question, whose duty it was. 
~Ir. White : We except. 
A. The mill opera tor. 
By Mr. Strange: 
Q. I call your attention to the model before you, Mr. Jor-
dan, and particularly to the guard over the saw. Just state 
whether or not that guard is as long or longer in 
page 100 ~ proportion to the saw as it is on the saw in ques-
. tion t 
A. It is longer. 
Q. Which is longer Y 
A. This is longer in proportion than the saw, this part. 
Q. I am not talking about that. I am talking about the 
guard, this wire thing. Is that longer or shorterY 
A. It is shorter. 
Q. Now, ~Ir. Jordan, just tell the jury candidly and clearly 
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what changes have been ·made in that saw equipment since 
the time that this accident occurredi · 
Mr .. White: Are you going to let that in, sir f 
Mr. Mann : I think you all had it in. . 
Mr. White: Go ahead and show it. , 
The Court: They let it in; I don't know why. 
Mr~ Strange : We went into it and they cross examined on 
the same ubject. . 
Mr. White: I don't admit it is evidence. I don't object to it. 
A. It is the same as it was as far as the standard .of the 
s~w;"it is all the same as it has been all the time. 
By Mr. Strang~: . _ 
Q. I mean what changes, if any, ·have been made~ 
A. They elevated the sides for cutting graining strips 
two inches ·but no general change in the table. 
Q. If you know, say so ;_if you know in regard · · 
page 101 ~ to that thing that goes up there, by which the 
guard raises and lowers-the bracket. Have they 
made any change in that t · . , 
. A. They have not. . 
Q. Is the table as staunch, or rather, was the table as 
staunch prior to the time this accident occurred as 1t~is since 
that time! · 
A. It was. . . 
Q .. Did the change havE! anything to d9. whatsoever with 
change of the table and its equipment for doing the. work that-
~b~~~Mf . 
A. It did not. ,.\ 
Q. Was the width of the table· enlargedf 
A. It was not. 
Q. So far as you know, Mr. Jordan, with the exception of 
fixing one side of the table so it would raise, which you have 
testified to, is there any difference between that saw and its 
equipment to-day than it was at the time that Mr. Bell was 
injured! · 
A. There is not; it is the same thing. 
Q. I want to ask you if this photograph-
Yr. White: We object to that on the ground that it is not 
competent. 
Mr. Mann: On the ground that we have not 
page 102 } shown by whom it was taken? 
Mr. White: Yon don't show whether it is true 
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or not. We didn't object to your showing everything you 
could show; but we do object to this picture. 
Mr. Strange: Let me ask my question now. 
The Court: Let's see what your question is. 
By Mr. Strange : . . 
Q. Mr. Jordan, will you look at this photograph and see 
whether it represents a true picture of tliat part of the mill 
shed which it purports to show~ . 
Mr. White: Were you present when this picture was taken Y 
Witness: No. 
Mr. White: We object. 
The Court: He can show who took the picture and then he 
can show the picture to the witness, but the person who took 
the picture is not on the witness stand. 
Mr. Mann: We expect to put him on but we just want to 
identify it. 
The Court: All right. 
By Mr. White: 
Q. When were you there last at these shops Y 
A. This morning. 
Q. You say you are working in Florida 7 
page 103 ~ A. Yes, sir. 
. · . Q. When were you there before this morning 1 
A. On this past Tuesday. 
Q. Well, before that when."' were you there¥ 
A. On the 22nd day of March. 
Mr. White: We object to the evidence. 
The Court: I will let it in subject to the picture being con-
nected up. 
Mr. Strange: Will you just answer my question? 
Witness : I did. 
}fr. Strange: I '!ant to introduce that picture. 
Note: Photograph filed and marked "Ex. Jordan #1". 
Mr. Strange: Just point out on the picture-
Mr. White: The picture speaks for itself. 
The Court: You are introducing this picture subject to 
proof by the witness by 'vhom it was taken and everything of 
that character. 
By Mr. Strange: 
Q. Is it necessary to do free cutting in working at saw 
mills? 
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A. It is. 
Q. In cutting a board of the dimensions of that board, state 
what is liable to happen in regard to its bumping 
page 104 } or bucking or quivering at or near tlie saw~ 
. A. Well, in feeding the board into the saw, nat-
urally a board of that kind will quiver and shake, and the 
faster you feed it the m.ore rapidly it will quiver. 
Q. What is the proper method if you know of cutting a 
board of that length, in regard to who should cut it, and what 
the relative positions of those who are cutting it should beY 
Mr. White: We o_bject to that. 
1\Ir. Strange: It has been testified 'vhat was being done at 
the time that this accident occurred, and we want to show if 
that was proper. 
The Court : Go ahead. 
A. It has to be cut by an experienced man, a man that 
knows how to h~ndle it, and you have to cut it free handed; 
you have to rip it on the rip saw free handed. 
Q. Does that take one or two men to cut it 1 
A. One and two. 
Q. Of that length, now? 
A. Yes, sir, two. 
Q. Tell the jury what each man should do? 
A. One man stands in front of the saw and feeds the board 
in and the other back of the sa.'v and takes it away. 
Q. Can the man taking the board away stop 
page 105 } the board from quivering altogether~ 
A. He can't. 
Q. During free cutting, suppose there is a guard over the 
saw sufficiently low to keep a man from getting his hand under 
it-
Mr. White: Is that properY 
The Court: I haven't heard the end of the question. 
Q. (Continued) Could the Raw be seen sufficiently to follow 
the pencil line that is supposed to be followed~ 
A. It could not. 
Q. In your experience have you ever seen such a guard as 
I have described at a saw mill where free cutting was donef 
Mr. White: You asked that two or three times. This is not 
a saw mill either. 
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The Court : The question has been answered once. 
Mr. Strange: I asked him particularly about that particu-
lar saw; then I asked him if in saw mills in which free cut-
ting was done-
The Court : Just let him answer the question. 
A. I have not. 
By Mr. Strange: 
Q. Did Mr. Bell ever make any objection to you about using 
that sawY 
A.. No, sir. 
page 106 } Mr. White: We object again. 
The Court: Objection overruled. 
By Mr. Strange: 
Q. Did he have access to the saw shed during the time he 
was material manY 
A. Yes, sir. 
Q. Did he have opportunity to see and observe the general 
conditions Y 
A. Yes, sir. 
Q. Did he or did he not go there frequently T 
A. He did. 
Q. Mr. Jordan, I call your attention to some records of re-
pairs, and I want to know if you know these records to be 
the true records of the railroad company relative to those 
repairs? 
Mr. White: We object. 
The Court: What is the purpose of this? 
Mr. Strange: My purpose is to sho'v the nature of the work 
that was being done at the time, and just exactly what was to 
be done with the board that was to be used, what car it was 
going on. ' 
The Court: Who are those records made up by~ 
Mr. Strange: Those records are made up in re-
page 107 } gard to the time he was working, showing what 
the work was. It is the defendant's records 
showing what }.fr. Bell was doing at the time he was injured. 
The Court : I will let them in. 
Mr. White: We except. 
By ~fr. Strange: 
Q. Are those two records of the railroad company? 
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A. They are. 
By Mr. White: 
Q. Did you make those records f 
A. No, sir. . 
Q. Did you ever see ~hem before f 
A. Yes, sir. 
Q. When did you see them before to-dayf 
A. In November, 1923~ . . 
Q. You haven't seen them sincef 
A. No, sir. 
,, 
-0 
Mr. White: Ar~ you going to let that in, if Your Honor 
please? 
The Court : Yes. 
By M~. Strange: 
Q. I ask you again (the question has been asked .and you 
answered, but I don't think you understood it), did you or 
did you not see these records before to-day and 
page 108 ~ after the date that the accident O<!curred t 
0 
Haven't you seen· them in between times ~ 
A. I don't recall that I have seen them in between times. 
1:he records are filed. 
Q. Now, Mr. Jordan, can you look at these records and 
state wha.t i"t shows Mr. Bell wa-s doing on November 8th. 
1923¥ 
A. This record does not show Mr. Bell's time. He had 
charge of getting material to and from the 0 mill and back to 
this particular car on which this material was to have been 
used. 
Q. Does that record show that Y 
A. It is not written on the records that he was particu-
larly doing that, but that was his line of work, but his name 
was not written on the job card. 
Q. Is there any way now of telling that Mr. Bell was hand-
ling material for that carf 
A. No. sir, the_re is no record of that made on the job card. 
Note: Records identified by witness filed and marked 
"Ex. Jordan #2''. 
Q. What was done for Mr. Bell after he was injured as far 
as·you know? 
A. He was tS;ken Qver to the doctor. 
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Q. Was he gotten there as quickl;y as he_ could be gotten 
there according to your judgment Y 
A. As ·quickly as we could handle him in the 
page 109 } car and get him to the doctor and take him over 
- to the hospital. · 
Q. Just explain to the jury what wa~ done to get him to 
where he could be carried to the hospital and why it was done 
in the manner that it was. 
A. We took him on a stretcher and took him over to a car 
in front of the shop and put him in the car and took him to Dr. 
Carter, notified Dr. Carter we were coming with him and to 
be ready to take charge _of him; so Dr. Carter took his car 
and took Mr. Bell on over to the hospital. 
CROSS EXAMINATION. 
By Mr. White: 
Q. How long have you known Mr. Bell? 
A. Since December 5th, 1922. 
Q. When he was transferred from the car repairing depart-
ment to the department known as a material man, that was a 
promotion, was it not Y . 
A. It was the same rate of pay. Generally a ma:h was 
picked to do that kind of work that showed to be a good, com-
petent man. 
Q. You have known :Mr. Bell since December 5th, 1922~ 
A. Yes, sir. 
Q. Had he been working at Clopton shops during all that 
timet 
A. Since December 5th, 1922. 
Q. Good, careful, competent man, wasn't heY 
A. He was. 
page 110 } Q. Did you ·ever operate that sawY 
A. Yes, sir ; that is, just going. in to rough a 
piece, something like that. 
Q. Any man's business in that shop that called for the 
operation of that saw would operate it, would heY Anybody 
who had occasion to operate it in the course of his employ-
ment at the shop would operate the rip saw? 
A. The rna terial men or mill men. 
·Q. It was put there to operate? 
A. Put there to operate. 
Q. That is what you expected him to do with it when occa-
sion required Y 
A. Yes. 
Q. You saw the rip saw now is exactly like it was then¥ 
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A. Exaotly except the two hinges that were put in to make 
graining strips, to elevate one side of the table. 
Q. You were out there last Tuesday! 
A. Yes, sir. 
Q. D.id you look at it when you were out there? 
A. Yes: 
Q. What made you do it? 
A. Just being there at the mill and being in an old shop 
in which I had worked, naturally a man going by would look 
at everything he sees. 
Q. Did you stop and examine itY 
page 111 ~ A. No. 
Q. Did you kno'v a board had been added to it Y 
A. No, sir. 
Q. You didn't know that? 
A. There has been no board added to it. 
Q. You look at the side next to where that saw is. Hasn't 
there been a board added there since this accident T 
A. No, sir. 
Q. Do you know that? 
A. Yes, sir. There have been two hinges added there. 
Q. What were they hitched to¥ 
A. To the board. 
Q. You told the jury that this netting shown there in the 
model would come down to the top of the table. Did you 
mean thatf · 
A. It would drop down to the top of the table like that if 
you loosen this. (Indicating.)-
Q. Suppose you loosen it and let it down as low as you can 
will it drop to the top of the table? 
A. Yes, sir. 
Q. When did you see that done1 
A. I don't recall seeing it done lately. 
Q. Have you ever seen it donef 
page 112 ~ A. Yes, sir. 
Q. When? 
A. Why, I couldn't call no particular date. 
Q. If it will not go down now within fou_r inches of the top 
of the table when you get it down as low as you can, did it 
ever go down to the top of the table¥ 
A. It 'vent down when I was there as assistant foreman. 
Q. Why will it not go do'vn now? . 
A. I don't know that it won't go down now. 
Q. Did you look to see Y 
A. Not since I was assistant foreman there. 
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Q. If four and half inches from the top of the table is as 
low as you can h~t it now, it is not in the condition it was 
when you 'vere there ; is that so? 
A. It looks to be the same condition it was when I was 
there. 
Q. Don't talk about looks. You are testifying here to facts. 
You tell this jury that it 'vill go down to the top of the table? 
A. It did when I was there. 
Q. You told them it was exactly now like it was then? 
A. The same guard. 
Q. What do you mean by the guard! 
A. This compartment. (Indicating.) 
Q. We are talking about this thing that goes 
page 113} over the saw, that nehvork If four and a half 
inches is as low as you can get it now, it is not in 
the same condition that it 'vas when you were there; that is 
so? 
A. It is the same bench and the same saw and the same 
guard. _ 
Q. We are talking about the condition. Let's have an an-
swer to the question. You understand what I mean 1 I said 
this: If that network that hangs over that sa'v wiU not go 
down now except four and a half inches above the table, and 
that is as low as you can get it at the present time, it is not 
in the condition it 'vas when you were there? · 
A. Not if it don't go down. 
Q. It would go down when you were there and will not go 
down now? 
A. I didn't try it. 
Q. Why didn't you 7 
A. I had no occasion. 
Q. Did you ever try it? 
A. Yes, sir. 
Q. I-Iow did you get it down when you were there to the 
top of the table 'vhen you can't get it down now except four 
and a half inches to the tablet 
A. By loosening this bracket. 
Q. All the way' 
A. Slid it down to the table. 
Q. Don't you have to have a groove for the 
page 114 } back piece? 
A. Have to have a groove with a bolt. 
Q.. Didn't you tell the jury that same groove was there? 
A. Yes, sir. 
Q. If you get down to the bottom of that groove that is 
there now, or after you get to the bottom, the basket is four 
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and a half inches above the table, what do yo.u say about that t 
A. I don't know that it is four and a half inches above. 
Q. Did you ever observe that that slit was in that bracket 
before Bell was hurtY 
A. It was a slit here. (Indicating.) 
Q. Did you ever observe that slit t 
A. Yes, sir. 
Q. Wasn't that for the purpose of letting the net down and 
upY 
it. 
A. That was for the purpose of lowering it and adjusting 
Q. The network f 
A. .Yes, sir. 
Q. How many holes were there 'vhen Mr. Bell was hurt t 
A. One hole, and this and this was a slit, or slot, rather. 
Q. That slot was deep enough f-or it to get to the top of the 
table? 
A. Yes, sir. 
Q. If it will not go dow·n now except four and· 
page 115 ~ a half inches above the. table and that is as low as 
you can get it, how do you explain your evidence 1 
A. I. don't know that it will not; go down. 
Q. But, if it will not go down, how can you explain your 
statementY 
A. This could have been changed. . 
Q. You think it is in a worse condition now tha:n it was 'vhen 
you were there 1 
A. No, sir. 
Q. Don't you think it is in a better condition Y 
A. No. 
Q. You think it is the· sameY 
A. Same purpose. 
Q. Mr. Jordan, you came up here for the purpose of testi-
fying in this case from Florida, didn't you 7 . 
A. I did. 
Q. You went over there to the shop and didn't even exam-
ine the machine 7 
A. Nothing more than just look at it. 
Q. Why did you examine it after the accident f 
A. Just like anybody else would have. It is perfectly nat-
ural that a man that is charged with anything like that always 
looks over anything when anything happens. 
· · Q. Did you make a report~ 
page 116 ~ A. Yes, sir. 
Q. Where is itt : 
I 
I' 
I 
I 
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A. I guess it is in Wilmington. 
Q. You haven't got it here, have you Y 
A. No, sir. 
Q. Did you make the report t 
A. My clerk made it. 
Q. You didn't make one yourself, and sign f 
A. Not" personally. It was made in the office. 
Q. What did you save that plank for Y 
A. That is the custom, that we always do that. 
Q. What do you mean by custom? . 
A. That is just ordinarily the case that, if anything occurs 
of any kind, that such things are taken care of. 
Q. Was there anything dangerous about working this ma-
chine for a man to go there and work it Y Was there anything 
dangerous about it~ 
A. There was not. 
Q. You wouldn't have hesitated to have done it? 
.A. I didn't do it. 
Q. Didn't hesitate to work it? 
A. No, sir. 
Q. You tell the jury that that little basket that 
page 117 ~ hangs on that bracket was for the purpose of 
keeping sawdust off? 
A. I do. 
Q. Does sawdust fly in a man's eyeT 
A. It will if that is not up there. 
Q. Did you ever see a man knocked down by that saw from 
flying knots? 
A. No, sir. 
Q. Did you ever know anybody to be knocked down by fly-
ing knots! 
A. Not from that saw. 
Q. But from any saw? 
A. I have. 
Q. Do you know Mr. Roberts~ 
A. Yes, sir. -
Q. Did you know that· he was hit from a knot from that 
very saw flying out? 
A. I do not. 
Q. Do yo-u know, Mr. Jordan, that the laws of this state re-
quire companies using rip saws in a shop like that shop at 
Clopton to have the saws properly guarded? 
Mr. Strange: We object. 
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The Court: It is not a pertinent question. Objection sus-
tained to that question. 
page 118 ~ By Mr. White: 
Q. Did you say you· had charge of the ma-
chinery there Y 
A. I did. 
The Court: You asked the witness whether he had charge 
of it That is as far as you can go. 
Mr. White: I want to ask him if he knew of this law 
The Court.: Whether he knew it or not doesn't make any 
difference. 
Mr. White: I just want to know whethe~ ·he had persona} 
knowledge. 
Mr. Strange: I object. · 
The Court: I sustain the objection. 
Mr. White: I would like to know \Vhat his answer would be. 
The Court: He can write that down. 
By Mr. White: 
Q. What would you mean by a sa\v being properly guarded; 
what would you understand by that.f 
A. Have something above it to keep the dust and stuff from 
flying back in your face. 
Q. Is that all? 
A. That is all I have ever been accmstomed to seeing them 
guarded. 
Q. In North Carolina? 
page 119 ~ A. And in Virginia. 
Q. Where a bouts in Virginia Y 
A. I didn't see them at the R. F. & P. 
Q. Where in Virginia ~ 
A. Richmond. 
Q. Whereabouts Y 
A. R. F. & P. shops. 
Q. rrhat is your idea of properly guarded, just something 
to keep sawdust out? 
A .. Sawdust and trash. 
Q. That is what you understand by properly guarded? 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Strange: 
Q. You said you made a report of this accident Y 
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Mr. White: He said he didn't. 
The Court: He said his clerk did. 
By Mr. Strange: 
Q. Was it made under your supervision' 
A. It ·was. . 
Q. I call your attention to this and ask you if this was the 
report that you made. (Handing paper to plaintiff's coun· 
sel.) 
page 120} Mr. White: We object. 
The Court: Let me see what it is. I don't know 
what it is. (Examining paper.) I don't see that this is at 
all relevant. 
:1\tir. Strange: On cross examination the witness was asked 
if any report ·was made. 
The Court : He said he made no report, and the report was 
not then introduced. · 
1\ir. Strange: I understo9d him to say there was a report 
and it was probably in Wilmington, · 
The Court: Why didn't you produce it when the witness 
was asked? 
Mr. Strange: That was on cross examination. 
:Mr. White: He said he made a report and it was in Wil-
mington. 
The Court: I will not let you produce it now. 
1\'Ir. White: What do you want to introduce it for 1 
Mr. Strange: So the jury can know that we have got it and 
it is open; that it is here for the inspection of the court and 
for the jury. 
Mr. White: It is the rankest hearsay on earth. 
The Court: All right. Let it in for that purpose only~ 
page 121 } By. Mr. Strange : 
Q. Do you recognize that as the report-
By 1\!Ir. White: 
Q. Have you ever seen that report in your life 7 
A. Yes, sir. 
Q. Where did you see it? 
A. At Clopton. 
Q. Before you look at the signature, 'vho sigried itY 
A. D. A. Bastine. 
Q. Is that your signature? 
A. No, sir. The clerk always does that. He does all my 
office work. 
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Note : Paper filed and marked "Ex. Jordan # 1." 
By Mr. White: 
Q. You have told everything you know about this case, 
haven't you Y · 
A. Yes, sir. 
Q. You have told a heap of things you didn't report, 
haven't you Y 
A. No, sir. 
Q. You have not~ 
A. No, sir. 
Q. Have you read the report 1 
page 122 } Witness : You mean did I show everythingf 
Mr. White: Yes. 
Witness : We are not required to show everything except 
when r~quested. 
Q. You have told this jury a lot of things that you haven )<t 
got in that report, haven't you Y 
A. Necessarily I don't have to show questions, that you 
would have asked to answer, on that report. 
Q. I didn't ask you that. I asked you if you didn't tell them 
all you knew, and you said you had, didn't you 7 
A. Yes, sir. 
Q. Haven't you told this jury some things that are not on 
that report f 
A. I have answered questions that are not in that report. 
They don't ask questions like when they are trying a case in 
court. _ 
Q. You said you took him on a hand car! 
A. No, sir, we took him on a stretcher and in a touring 
Ford car, I think. I would not be positive but I think it was a 
touring Ford car. 
Q. Aren't you mistaken about that? 
A. No, I am not. · · 
Q. Don't you know yon put hhn. on a hand car 
page 123 ~ and carried him to Hull street? 
A. No, we did not; we put him on a stretcher 
arid took him across the track and onto a touring Ford car, 
and I went on the hand car down to Hull street. 
Q. What did you go on the hand ·car to Hull street forT 
A. That is not pertinent to this. Of course, I would go to 
H:ull_street when I was there to the Manchester yard-
Q. Did you go on a hand car down there by hand power or 
some other power? 
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A. Motor. 
Q. Worked by motor, did it7 
A. Yes, sir. 
Q. Are you correct about that or is your memory at fault! 
A. That is a correct statement. 
Witness stood aside. 
page 124 } DR. J. G. CARTER,. 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : 
EXAMINATION IN CHIEF. 
By Mr. Strange: 
Q. You are a practicing pl1ysiciau in the city of Richmond, 
are you not? 
A. Yes, sir. 
Q. Had a number of years' ·experience~ 
A. Yes, sir. 
Q. Just state briefly what your preparation for the prac;... 
tice of your profession was, just briefly. · 
Mr. White: We will admit all that. 
A. I finished medicine at the Medical College of Virginia, 
and then I worked as assistant to Dr. M.P. Rucker for three 
years and three month~-
Mr. White: We·waive al~ that. .-. 
By Mr. Strange : 
Q. Have you any recollection of treating Mr. A. D. Bell for 
"injury to his hand 7 
A .. Yes, sir. 
Q. Do you recollect what date it was? 
A.· I don't remember just exactly the date; but I think it 
'vas about two year·s ago. I have a report of the exact date. 
Q. I hand you this report and ask you if this 
page 125 } is the report that you made relative to the exami-
nation and treatment of Mr. Bell? 
A .. Yes, sir. 
Q. What date does that show that you treated himY 
A. Date of. accident November 8th, 1923. 
Q. What day did you first see him Y 
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A. Same day. I met him at the hospital a little while afte-r 
he was hurt. 
Note : Report identified by witness filed as ''Ex. Carter 
#1''. 
Witness : In fact, I think I got to the hospital about the time 
they got him in the hospital. 
Q. What was done with him? 
A. We went ahead and gave him emergency treatment and 
sewed up his hand. There wasn't anything else to do, be-
cause his hand was cut completely off, right through the palm 
of the hand . 
. Q. Were you assisted in that by any one·? 
A. Dr. Charles Robins. 
Q. Did it appear to you from the condition of his wound 
that any time had been lost in getting him to the point where 
he could be treated by you a:Q.d Dr. Robins Y 
A. I don't think so. 
page 126 ~ Mr. White: What is the object of that? We 
object. 
The Court: I overrule the objection. 
By Mr. Strange: 
Q. What was your answer? 
A. I don't think so. As far as I know he was gotten to 
the hospital as soon as possible. 
Q. You didn't see anything from his general condition 
showing that he had been delayed in getting thereY 
A. No, sir, not as far as I knew. 
Witness stood aside. 
page 127 ~ ~f. A. HEATH, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. Strange: 
Q. What is your occupation 1 
A. Mill man. 
Q. What do you mean by mill manf 
. A. Operating machine, lacing· belts and keeping up all the 
machinery. Of course, that is all under that head. 
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Q. Who employs you 1 
A. Atlantic Coast Line. 
Q. Have you ever worked as mill man for any other con· 
cerns than the Coast Line~ 
A. I have worked for Sitterding, Carneal & Davis; I was 
employed there with a bunch of men, and -the laat year I 
worked there I worked running saws and planers and things 
of that kind. 
Q. Ever work for any one else 1 
A. Worked for the Southern Railway Co. and ran band 
saws. I worked for the Miller Manufacturing Co. and the 
Richmond Woodworking Co. · 
Q. Were you working for the Coast Line on November 8th, 
1923? 
A. Yes, sir. 
Q. Were you near the mill shed when Mr. A. 
page 128 ~ D. Bell waa injured 1 
A. Yes, sir. 
Q. Tell the jury what happened to the best of your recol-
lectionY 
A. Well, to the best of my recollection, Mr. Bell was mate-
rial man. He came in there with a long piece of ceiling. He 
'vas suppqsed to get out the material and carry"it to the car-
penters. He comes in with a piece of ceiling 7/8 x 314. I 
helped hilp to lay off the line and get ready to rip the piece of 
stuff. When· we did I was standing right at the rip saw; Mr. 
Bell was helping me do it. I says "Mr. Bell, shall I rip it"Y 
or something of that kind. He said "I will rip it". Of 
course, I turned to my work; and I was standing. close, and 
Mr. Bell took the piece of stuff and put it over the saw, and 
Mr. Hughes came at the other end. I didn't pay any more at-
tention to it. Mr. Bell started it up over the saw, and, of 
course, the next thing I knew, I didn't notice how far, I 'vasn 't 
looking at the saw. Mr. Bell came up to me after it had been 
going over the saw, Ctlme up to me and grabbed his arm like 
that. I was about four feet from him. Ife said "Grab my 
arm quick, I cut my hand". I didn't pay much attention to 
him. I happened to look down and he had his hand down 
like that. I grabbed him by the arm and called l\1:r. Roberts 
and told him to come there, Mr. Bell cut his hand. Mr. Rob-
erts ~ame up and Mr. Hughes came up, and I 
page 129 ~ went straight to the office and called the ambu~ 
lance. 
Q. Is it your duty to inspect and keep in repair the rip saw 
and rip saw equipment 7 
A. Yes, sir, that is my duty. 
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Q. What was the condition· of the saw, the saw table, the 
belt, pulleys and shafting_ and all the equipment relative to 
that rip saw on November 8th, 1923 Y 
A. Well, in good condition as far as I know, as far as I can 
tell. 
Q. Did yon use that saw before and after that time on that 
day~ 
A. Yes, sir, I did. 
Q. Now, in regard to the condition of the ground between 
the· rip saw and the cut-off saw, will you please state what 
that condition was' . 
A. We:l, in there it was practically smooth-
Q. I mean in regard to blocks that were cut off? 
A. I couldn't say off-hand, but I couldn't say it was any 
more than they usually are during the day. As a general rule 
we clean up all the blocks during the day and at night. It 
was the customary rule to do that, and I would always take 
and pitch them out of the way if ;it got too many to pass 
around. 
Q. Was it the general custom, if one or two 
page 130 ~ more blocks than ordinarily or usual would be in 
the line of the path beside the saw, for the men 
opera~ing the saw to move them aside? 
A. Yes, sir, if they 'vere under their feet it was always 
the customary rule to do it. 
Q. I believe you said they were cleaned out every evening! 
A. Y.es, sir, practically every evening. 
Q. Mr. Heath, in regard to the relative positions of the rip 
saw, the cut-off saw and the otl1er structures in the mill shed, 
are they the same to-day as they were on November 8th, 
1923, and prior thereto Y 
A. Yes, sir, on the same foundation. 
Q. Have they been moved or changed in any wayY 
A. It has not been varied at all, because I have done all 
that. The band saw was slipped off and put on a concrete 
foundation where it was-only on a block. 
Q. In regard to the guard over the saw, just tell the jury 
what is the custom in saw :m.tlls, or in places where you l1ave 
WQrked, relative to having a guard so low as to keep a man's 
hand from getting under it in doing free cutting! 
· Mr. White: We object to that. The matter is regulated by 
statute. Custom can't control the statute. 
Mr. Mann: The statute don't fix anything. 
The Court: The objection is sustained to the form of the 
question. · 
. ! 
Atlantic Coast Line Railroad Co. ·v. A. D. Bell. 121 
page 131 ~ By Mr. Strange: 
Q. I will ask you this : Do you know the cus-
tom at the mills where you have worked relative to the use 
or lack of use of guards to protect men's hands while doing 
free cutting~ 
A. No, sir. 
Mr. Strange: I ask that you allow me to ask the question 
again. · 
The Court: He answered your question. Go ahead. 
Mr. Strange: He didn't understand the question. 
By Mr. Strange: 
Q. Did you understand my question 7 
A. I don't know as I did. 
Q. I simply asked you if you knew the custom relative to 
the use or the failure to use guards to protect men's han'ds 
while doing free cutting? · 
A. That is a question-In the free cutting do you mean to 
say the protection of the hands Y 
}.fir. White: If he doesn't know how to answer the question, 
I object. The question is perfectly plain. 
The Court : Go on and answer it. 
A. (Continued) I know what it is to put a guard on to keep 
a man's hand from getting cut; I understand that; but with 
saws of that. kind you couldn't very 'veil use one with free 
cutting: 
page 132 ~ By Mr. Strange : 
Q. Is it the custom among those·plants where 
you have worked for these guards to be used t 
A. I haven't seen it. Most of these guards are used for 
sawdust and things like that. 
Q. Then, I understand you to say that it isn't the custom-
The Court: Don't repeat the question. The question has 
already been answered. _ 
Mr. Strange: }.{ay it please your Honor, I think that either 
due to the form of my question-· . 
The Court: But he has answered the question. Now, .go on. 
Mr. Strange: I respectfully submit that it is not clear what 
· the custom is in those places where he has worked. 
The Court: But you can't say ''Do I understand'' Y If 
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you ask him a question I will let him say,_ but he can't repeat. 
By Mr. Strange: 
Q. ~ave you ever operated a. saw in free cutting with a 
guard so low as. to keep your hand from getting under it 1 
A. No, sir. 
Q. Have you ever seen any one use a. guard in free cutting 
so low as to keep his hand out from under itY 
A. No, sir. 
page 133 ~ Mr. White: I object to the question. 
The Court: I don't see any objection. 
By Mr. Strange: 
Q. I will ask you, if, in doing free cutting, if you have a 
·guard down so low as to keep a man from getting his hand 
under it, if you could see the saw sufficiently well to do free 
cutting~ 
A. If the guard is down you couldn't see the line. 
Q. Could you do any free cutting without seeing the line·¥ 
A. What we call free cutting is to put a line on there and 
follow the line. 
Q. Could you do free cutting if you couldn't see the line f 
A. No, sir. 
Q. Is it necessary to do free cutting? 
A. Yes, sir, in cases of that kind. 
Q. Did you notice Mr. Hughes when he 'vas walk~ng back 
from the saw bench with one hand on the board Y 
A. No, sir. 
Q. In ripping timber from 16 to 18 feet long and 3% inches·· 
wide, 7/8 inch thick, is it expected to quiver or buck a little 
at the saw? 
A. Well, it will do it if you hold it wrong, if you don't hold 
your hand. 
page 134 ~ CROSS EXAMINATION. 
By Mr. White: 
Q. How old are you~ 
A. Forty-six. 
Q. How long have you been employed at Clopton shops~ 
A .. I went there July 22nd, 1918. 
Q. You said you had charge of this machinery down there. 
You knew that those blocks accumulated around those saws 
during the day t 
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A. Yes, sir. I knew· that blocks accumulated. It was neces-
sary for them to accumulate. 
Q. That had been going on ever since you had been there 7 
.A. It went on. It would be impossible to sweep them up 
as they accumulated. It would keep one man standing there 
all the time. 
Q. You would rather operate the saw without the blocks 
than with the blocks, wouldn't you Y 
.A. I would move them. 
Q. You would rather operate a saw without blocks being 
around there 7 
A. Anybody would do that. 
Q. What makes timber buck on a sawY 
A. In other words, that jumping is because, as I said be-
fore-if you pull both ends down and happen to let one end 
down, and the saw in the middle of the table-
Q. Tell me exactly 'vhat you mean by bucking? 
page 135 ~ A. Just jumping up and down, the saw teeth 
catches it. 
Q. Is that the exception or the rule in operating a rip saw' 
A. Not necessarily if a man understands it. 
Q. I ask you with competent men is that an exception 7 
A. Sometimes it occurs with a competent man. 
Q. Can't help it sometimes? 
A. No. sir. 
Q. Is there any danger of the board :flying back when the 
board bucks? 
A. Oh, yes, sir. 
Q. R.ight dangerous, isn't it Y 
A. Sure, it will come back if you turn it loose. 
Q. You have to hold it down, don't you T 
A. No, sir. 
Q. What do you do when it begins to buck? 
A. Raise my end up in the proper position. 
Q. Didn't you just say you would hold it down on the table~ 
A. I say raise it up so it will go down; the saw will hold 
it on the table-
Q. vVhen it is bucking it is off the table 1 
A. It will jump and cause it to do that. 
Q. The object is to get the board back down on the table, 
isn't it7 
A. To get it back on the table. 
page 136 } Q. If you take your hand off, it is liable to fly 
off the saw, isn't it' 
A. You don't put your hand next to the saw. 
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Q .. I said on the board, keep your hand on the board. If 
you are operating a saw and the plank begins bucking do you 
run away from it 1 
A. I hold it. 
Q. When Mr. Bell was operating the saw and the plank be-
gan to buck and he tried to hold it do,vn, he was doing right, 
wasn't itf ' 
A·. Well, I can't say exactly about that. I didn't see it. I 
coul(Jn 't te_ll you. There was so many different ways for it. 
Q. What are the causes that will make a board buck? 
A. I have just stated to you that the board not resting 
properly on the table. 
Q. Anything else ~ 
A. As far as I can say, a pinch. 
Q. What is a pinch Y 
·A. You take a spring board and anything will spring it up. 
Q. How about a wabbly table? 
A. I don't know about that .. I wasn't using any wabbly 
table. 
Q. Will that have anything to do with causing it to buck? 
A. No, sir, that has no effect on bucking; I don't see why it 
should. 
. Q. Table going back like that wouldn't make it 
page 137 ~ wabble at allY . 
A. Not to my knowledge. 
Q. Do you know' 
A. I don't think so. 
Q.. How about a dull say? 
A. A dull saw as a general rule don't cut very much and 
sometimes it makes it come away. 
Q. You said you knew what it is to guard saws. What do 
you mean by that? 
A. The guard is to hold it up to keep the saw from it and 
keeps your hand-the guard is put there as much for safety 
as anything else. A man can see that guard so much better 
than he can see the saw if it comes properly over the teeth. 
Any man that is running machinery has no business poking 
his hand up in there. 
Q. Would you think he would be crazy if he did that? 
A. I can't say. · 
Q .. By guarding you said you mean having the thing over 
the saw away from the teeth f 
A. Yes, sir, so the saw can run underneath it. 
Q. Did you ever mezsure this piece of network that hangs 
over the saw there? Look at that model there that has been 
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· introduced_ in evidence. Do you see a little thing- on the arm 
like a nett 
.A. Yes, sir. 
page 138 ~ Q. How far above the saw did the net on this 
rip saw extend when it was at the lowest point 
above the saw¥ · 
A. Well, now, I have never measured that, but I think it 
is somewhere around about five and a half inches. The saw 
comes up under here. (Indicating.) 
Q. Five and a half inches is as low as that net will come 
down on the table f 
A. I haven't measured it. 
Q. You are testifying to the best of your information and 
belief! . 
A. Yes, sir. Somewhere about four and a half or five 
inches. . 
Q. You were there at the time Mr. Bell was hurt? 
A. Yes, sir. 
Q. You are there now, aren't you V 
A. No, sir. 
Q. You tell this jury that that net will not come down lower 
than 5% inches from the table V 
· A. I didn't _say that. I said to the best of my knowledge. 
I haven't measured it. I told you I couldn't tell you posi-
tively. how close it is. 
Q. Do you mean to say that you are the man that has charge 
of the machinery and been there since 1918 and can't tell this 
jury about that guard V 
. A. If I wanted to go into that I would measure 
page 139 ~it, but I can't tell you off-hand. 
Q. How far do you think it' will come down to 
the best of your information V 
A. I think it will come down between four and five or five 
and. a half inches from the table to the best of my knowledge. 
RE-DIRECT EXAMINATION. 
By Mr. Strange: 
Q. Mr. Heath, you have been asked if a wabbling table 
would cause the board to buck. Will you state whether or not 
that table wa.s wabbly on that day¥ 
A. The table was not wabbly when the thing occurred any 
more than it is to this date to my knowledge. 
Q. Was the saw dull on that da.te! 
A. I don't remember whether it was or not. 
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Q. Yon used it be£ota and after that, did you f 
A. I used it but I don't remember whether it was sharp or 
dull. , 
Q. Can yon tell.from the looks o£ a board a~ter it is sawed 
whethel' the saw is dullf 
A. Yes, sir. 
Q. I will ask you to look at that piece there and say -whether 
that was cut by a dull saw or a. shatp saw~ 
A. Well, that saw was run through that piece 
page 140 } of stuff just tnedium, not right down sharp but 
just medium cutting, cut free all right. 
Q. Was that a dull saw¥ 
A.- No, sir, it was not. 
Q. Was the condition of the saw such as you have testi-
ned it was such as to cause the board to buek or quiver roore 
than it would have been ordinari~y expected toY 
A. No, sir, no more than ordinarily. It wouldn't cause 
it to buck any more than ordinary. 
RE-CROSS EXAMINATION. 
By Mr. White: 
Q. Do you know where ~{r. Bell was taken-after the acci-
dentf · 
A. I went to the office and they brought him up to the office 
ond put him on a stretcher right there. 
Q. Where did they take him then Y 
A. Then they carried him over the tracks, and Mr. Barn-
hill, the section foreman, had his car. They had phoned for 
the ambulance, and they put him on this motor car to meet 
the ambulance, or Dr. Carter's. 
Q. You mean to say one of these motor cars that run on 
the railroad trackt 
A.. Yes, sir. lie 'vas on a stretcher, had put him on the 
stretcher. 
Q. Put him on a stretcher and put the stretcher 
page 141 } on a hand car or motor car to carry him down to 
Hull street Y 
A.. I think they put him Oil the stretcher and set the 
stretcher up on there. 
Q. Did you go with the hand car down there Y 
A. No, sir, I did not. 
Q. But that is your• recollection, they put him on a hand 
car~ 
A. Yes, sir, they put him on a motor car. It was not a hand 
car, it 'vas a motor car. 
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Q. By motor car you mean a car that runs on the railroad 
trackY 
A. Yes, sir, runs by gasoline .. 
Witness stood aside. 
page 142 } A.. B. JONES, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : 
EXAMINATION lN CillEF. 
By M_r. Strange: 
Q. Mr. Jones, what is your occupation and where are you 
employed? 
A. I am employed with David M. Lea; sawyer. 
Q. What did you say your occupation wasY 
A. Sawye·r. 
Q. Ho,v long have you been engaged in the occupation of 
sawing I 
A. I have been engaged in the occupation of sawing for 
thirty years. 
Q. Where have you sawed outside of David M. Lea's 7 
A. I sa,ved in Lunenburg County for my brother-in-law 
fifteen years, and Mr. Ra.gsdale in Lunenburg County. 
Q. In the course of your experience did you ever erect or . 
construct~ 
Witness: Yes, sir, but-
~Ir. White: Hold on. 
By Mr. Strange: 
Q. Did you ever construct or erect rip saws 7 
A. Yes, sir, I have. 
Q. Have you seen a rip saw at Clopton shops of the Atlan-
tic Coast Line Railroad Co.-
A.. Yes, sir. 
Q. Which 'vas pointed out to you by Mr. M. A. 
page 143 } Heath as being the saw with which Mr. Bell was 
working at the time that he got his hand cut? 
A. Yes, sir. 
By Mr. White: 
Q. When was that i 
A. This morning, 
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By Mr. Strange: . 
Q. Now, Mr. Jones, will yon state whatits general appear-
ance was in regard to the safety of a man shoving a .18 foot 
board through it-
Mr. White: We object. The man saw it this morning, 
and this accident happened three years ago. 
Mr. Strange:- It has been testi:fi.e~ time and time again that 
the condition to-day so far as that kind of work is concerned 
has not b~en changed in the slightest degree; that the saw 
table and its equipment, with the exception of those hinges 
there and possibly some change in the elevation of the guard, 
is exactly the same to-day as it was on the date of this acci-
dent and prior thereto. Mr. Heath. testified to it and Mr. 
-Jordan testified to it. 
Mr. White: Mr. Bell testified that it had been changed. 
· · The Court: There's a conflict. Go ahead. Ob-
page 144 ~ jectio1;1 is overruled. 
Mr. White: Exception. 
A. As far as I could see this morning it would be perfectly 
safe for a man to run an eighteen foot board through the saw 
and it was running as nice as ever I saw one running; I didn't 
see anything in the world the matter with it as far as I could 
see, standing and looking. at it. I never ran it, myself, but 
it was running, and I looked at it run, and it was running 
all right as far as I could see, and, to run an eighteen foot 
board it would be as easy to run through as a four foot board. 
Q. Do you· know what free cutting is f 
A. I think so. 
Q. Explain to the jury· what you consider free cutting to 
beY 
A. Free c1;1tting is any board that is not run in a guide. 
Q. When you want to saw a board and have the saw come 
out qf t4e 9pposite end other than in a straight line from the 
point where· it enters the board, do you use a guide for that 1 
A. :No, sir, you can't use a guide for it . 
. · Q. Explain to th_e jury how you .are in the habit of cutting 
a board under those conditions Y 
A. Well, our saw works principally on the same plan as 
this. Of course, ours is newer than that but they work on 
the same principle. . · 
Q. In other words, do you mark the place yon are going to 
sawf . 
A. Of course, heap of times we do, and any one 
page 145 } cutting a box, we have a gauge that we work about 
anywhere from three to five pieces in the same 
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piece; and lot~ of times a man will come to us and say ''We 
want a piece to match this''. We will draw a line and rip it 
off for him. 
Q. I am talking about rip saws the size about as large as 
the one you saw at Clopton. Do you draw off your line there 
and saw along that line Y 
A. Of course, .we do when it is necessary. We don't do 
it all the time, but if a man just 'vants one _piece to fill in 
we draw a line to saw by. 
Mr. White: May I ask the purpose of this line of testimony? 
Mr. Strange: I am getting to it. 
Mr. White: I wish you would get to it, I don't like to sit 
here and see a man talk on the witness stand that way. 
The Court: All right. Just let it go on. 
By Mr. Strange: 
Q. In doing this work where you have to follow a line, state 
whether or not it is the custom so far as you know to have 
guards p:aced over the saw blades so lo'v as to keep a man's 
hand from getting under it~ 
page 146 ~ 1fr. White: We object. Let him state what prop-
erly guarded means according to the statute. 
The Court: He is asking him if he knows what the general 
custom is. 
Mr. White: General custom can't regulate the statute. 
The Court: We will get to that. I will let the testimony in. 
A. We don't use guards. We tried to use some once and 
could not do it. Our work wouldn't let us use them because 
you can't see the saw whe~ you put the board up there to cut; 
you don't know where the line is. In order to run a straight 
line any man that ever looked down a saw has got to see the 
saw and the board. 
By Mr. Strange: 
Q. Have you ever seen a guard used in this line cutting 
other than the time when they attempted to use it at David M. 
Lea's' 
A. I never have. We attempted to use one but couldn't use 
it. . 
Q. What happened after you found you couldn't use itT 
A. We took that one off and changed it back like it was 
before. 
130 Supre:ttle Court of Appeals of Virginia. 
Q. Are you head of the sawyers for David M. LeaT 
A. I am not head of the sawyers. I am head one of the saw-
yers. Of course, there is a man over me ; and then when· he 
comes nnd gives me his orders then I am head over them. 
When he is out or off I am head of them1 andt when he is 
there, he is ahead of the whole bunch. 
Q. How mnny sawyers have they at David M. 
page 147 ~ Lea'sY 
A. They are running ten noW' .. They used to 
run sixteen. 
Q. I call your attention to that board there and ask you' 
to look at the edges where it was ripped and gfve your opin-
ion as to whether that sa'v was sharp or dullY 
A. That piece of titnber looks to me that the saw was iii 
. good shape to cut it. It is a square line, no scars on it what-
ever as far as I can see. Now, I would term that as good a 
line as you could cut by a saw. · 
Q. How much of that ripping have you done Y 
A. I would be safe to say I have cut a million feet in my 
day, tongue-and·groove, flo6ringf and weatherboarding. 
CROSS EXAMINATION. 
By Mr. David Meade White: 
Q. You think the man that cut that piece of timber was a 
good, competent man, don't you f 
A. Yes, sir, he cut a good line. 
Q. He wouldn't cut a good line unless he was a cOmpetent 
man, would he ~ 
A. I don't know about that. 
Q. Why don't you know? 
A. Sometimes you can make a mistake, but that line is a 
good lina. 
Q. Didn't you say that was as good a line as a 
page 148 ~ man could cut Y 
A. That one there is. 
Q. If a man was incompetent, he couldn't do that, could he T 
A. A man might do and do it all right and then make a mis-
take on another one. 
Q. It shows he was pretty careful in running it, doesn't it Y 
The mau that did that, it sho\VS that he did it pretty care-
fully, didn't he 1 
A. He did that pretty carefully i reckon; it was done all 
,right. 
Q. Showed he was attending to his business, didn'tit; that 
he was looking right at his business when he cut that line? 
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A. Well, it seems so ; h~ was looking after his business as 
far as I. can see on that line. 
Q. Were you at Clopton shops this morningY 
A. Yes, sir. 
Q. Who carried you there~ 
A. Mr. Hicks. 
Q. Who is bet 
A. My foreman. 
Q. Did you know why you went theret 
A. No, sir. 
Q. Did he tell you what you were going fort 
A. No, sir. · 
Q. Did he show you that saw? 
I • 
page 149} A. I will tell you exactly why. I went and what 
I saw when I got there. Mr. Hicks came in. I 
was sawing .. He says "Get your coat. I want you to go to 
Clopton and look over a saw for me". I thought they were 
going to buy a saw. He generally buys all the junk he can 
find. 
Q. Did you say he buys all the junk he can ~d f 
A. He buys machinery. 
Q. Didn't you s~y that! . _ . . . . 
A. Yes, sir; and he carried me down there~ Mr, Hicks 
walked up and after starting the saw said "Look at that saw 
aJld see what you think of it'', and I looked at it. He said 
"How about it"¥ I said "As far as I can see that saw is 
perfectly ali right". He said "Do you think it will do the 
work"~ I said "Yes, sir, I think it 'vill do the work that it 
is supposed to do". 
Q. What was it supposed to doY 
A. To rip. 
Q. That is the way this thing came about f 
~. That is the very way. 
Q. When did he tell you to come over. here Y . 
A. Then, when I told him the saw was all right 
page 150 } (I thought they were figuring ou buying the saw), 
he says ''I will send you over to Chesterfield 
Courthouse''. 
Q, ~r. Hicks is your foreman? 
A. Yes, sir. 
Q. That is the way you happened to come here? 
A. Yes,. sir. . 
Q. What did he say to you about guards 011 itf 
A. Never opened his mouth about it. 
Q. Didn't you know Mr. Hicks was getting you to look at 
I· 
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that machine for the purpose of coming here and testi}ying 
before this court? · 
A. No, sir, I did not. 
Q. And you tell this jury he never opened his month about 
the guards~ 
A. I will tell the jury he said nothing else. I didn't know 
I was coming to Chesterfield Courthouse until after when he 
said ''Yon are going to the courthouse''. . 
Q. Nobody said one word to you about any guards' 
A. Not a word. 
RE-DIRECT EXAMINA'riON. 
By Mr. Strange: 
Q. At the time, I believe you said, yon inspected the saw, 
you thought you were inspecting it for David M. Lea to buyT 
A. I thought I was inspecting it for a sale. 
page 151 ~ Q. You then found it in good condition Y 
A. Yes, sir. . 
Q. I will ask you, in ripping a board of the size and dimen-
sions of that board, if some quivering-
The Court: Question ruled out· as not in rebuttal. You 
have to confine yourself to your rebuttaL 
By Mr. Strange: ., 
Q .. "Did any one other than Mr. Hicks see you after you went 
to the Clopton shop, after you got down to Clopton shop Y 
A. No, sir. · 
Witness stood aside. 
page 152 ~ W. G. SAUNDERS, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. Strange: 
Q. Were you working for the Atlantic Coast Line Railroad 
in November, 1923 Y 
.A. Yes, sir. 
Q. Where were you working! 
A. I was firing boiler. 
Q. Whereapouts? 
A. Clopton shops~ 
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Q. Where is that boiler located at Clopton shyps ~ 
.A. It is located at the northwest part of the mill shed. 
Q. Is the rip saw in the same shed? 
A. It is no partition between it, but its practically under 
the same roof. 
Q. Under the same shed? 
A. Yes, sir; no particion between it, all practically in the 
same shed. 
Q. What is the distance from the boiler to the rip saw to 
the best of your knowledge? 
A. I should say about twenty-five feet. 
Q. Did you see Mr. Bell ripping a board on that day? 
A. Yes, sir. 
page 153 ~ Q. Did you see him when he suffered his in-
jury? 
A. Yes, sir. 
Q. Just tell the jury what you saw¥ 
A. Well, on the day that this accident occurred Mr. Bell 
was ripping a piece of siding, I should judge about eighteen 
feet long, and he ripped all of the siding except about two 
feet of this board, and when the board got in just a bout two 
feet of the end it began to quiver, anQ he placed his hand, 
had his hand shoving the piece through the saw and placed 
his left hand around the saw in this shape (Indicating) with 
his thumb on the side of the board and the saw between his 
two hands. He shoved it through ·with his left hand and then 
took his right hand and on the side of the saw and put it down 
in this way. By the board quivering he laid his hand in some 
way or another and came in contact with the saw. 
Q. Did you hear him stumble and fall prior to the time he 
got his hand hurt? 
A. No, sir, never saw any motion whatsoever that he made 
· a mis-step. 
Q. Do you know the general condition of the ground so far 
as blocks and boards are concerned between the cut-off saw 
and the rip saw~ 
A. Yes, around the rip saw there are generally 
page 154 ~ a few pieces ·lying around, scattering pieces, like 
most generally you will find around all mills. 
around saws and things; but at this .cut-off bench if there was 
anything there I don't know and I couldn't say whether it 
was or not; I don't remember. 
Q. Around the rip saw Y 
A. Around the cut-off sa,v. That was on the outside of th~ 
shed part; that is where they first start feeding .the timber 
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through the rip saw, and around the rip saw there were a 
few pieces around the bench. 
Q. Were there any more than usual during the daytime T 
A. No, sir. · · 
Q. Have you observed the custom of men operating the saw 
relative to what they do in regard to blocks at the time they 
use the rip saw when there are any in the wayY 
A. I should judge it is kind of customary that if a man 
would use the saw and it was blocks or pieces of board or 
anything in his way and he should stumb~e over them, it seems 
to me he would move them. 
Q. Have you observed it to be the customY 
A. Yes, sir. 
Q. How long have you been 'vorking at Clopton 
page 155 ~ shop 7 · 
A. I couldn't tell you the exact date, but I have 
been in the service around a little over three years and a 
half. 
Q. Did other people use the rip saw on the day this acci-
dent occurred than 1\!Ir. BellY 
A. Yes, sir. 
-- Q. Any other accidents happen, or accident happen? 
A. No, sir. . 
Q. Does the same situation exist at the shop n9w as existed 
on November 8th, 1923, and prior to that time so far as the 
position of the various structures in the shed is concerned~ 
A. So far as I know-Do you mean on the saw Y 
· Q. Is the rip saw in the same place it was and the cut-off 
saw in the .same place it was Y ' 
A. Yes, sir. 
Q. Are the posts and standards supporting the shed in the 
same position 7 
A~ Yes, sir. It has never been any change. I never saw or 
heard of it; I never saw any ·whatsoever. 
· Q. Who had the opposite end of the board that Mr. Bell was 
ripping? 
A. I don't know;. I couldn't tell you who. The engine was 
between us, and at the time the accident occurred this man 
had gone on off the place and I don't know who he was. He 
was off that end of the board and I didn't see 
page 156 ~ that. 
Q. Do you know· anything about saw mill 
equipment, about the equipment of a rip sawT 
A. Well, no, sir, I can't say. I have used them occasion-
ally, but I am not an experienced man or machinist. 
Q. Did you use that rip sawT 
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A. Yes, sir, I have used that. 
'Q. Did that rip sa'v appear to you to be in the same condi-
tion on that day in regard to the saw and table and pulleys 
and shafting and belt as they 'vere prior to that time Y 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. David Meade White: 
Q. How old are you~ 
:A. I am twenty-four. 
Q. You were fireman 7 
A. Yes, sir. 
<r. Didn't do anything else Y 
A. Fire stationary boiler. 
· Q. You didn't do anything else, did you t 
A. Occasionally I would. 
Q. Were you employed to fire the boiler? 
I • I 
A. No, sir. When I went there I was employed as helper. 
. Q .. The time of this accident you had been em-
page 157 } ployed as fireman 7 . 
A. Yes, sir. 
Q1 When were you changed 7 
A. I was changed from firing and put out on the yard as car 
repairer. I couldn't tell you the date because I don't know. 
Q. Do you know the month? 
A. No, sir. 
Q. Do you lmow the year e 
A. That was in 1925. 
Q. What happened in 1925 t 
A. I was changed from firing and put out on the yard as 
car repairer. 
Q. Have you told all you lmow about the l!ase' 
A. Yes, sir. 
Q. You don't know anything about any guard over the 
saw? 
A. All I know about the guard is there is a guard there-
Q. What is a guard? 
A. It is a protection over the saw. 
Q. Protection to whom 7 
A. Protection to the user, whoever uses it. 
Q. Against 'vhat? 
A. Against accidents. 
Q. If this thing had been properly gnarded, the 
page 158 } accident would not have happened, would it? 
A. You are asking me for something-
I • 
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Q. You know everything else, don't you¥ 
.Mr. Strange: We object to that. _He hasn't stated he knows 
everything else. 
By Mr. White: 
Q. Let me ask yon, do you know what I asked you f 
Witness : What was the question Y 
Mr. White: I asked you if this saw had been ·properly 
guarded would this man's hand have been cut off? 
Mr. Mann: We object to that question. 
Mr. White: You have been asking everything else on earth 
here; I thought I would l1ave a right to ask that. 
Mr. Mann: We haven't said a word about that. 
Mr. White: N_o. You haven't asked a word about this 
· guard. You have stayed away from it. 
Mr. Strange: The man said he was a boiler man. 
Mr. White: Let's have something about the guard. 
Witness: I said no, that I didn't know anything about the 
guard. All I knew ab_out the guard I told you that it was 
there. The guard is still there . 
. page 159 ~-By Mr. White: 
Q. The guard is still there f 
·A. Yes, sir. 
Q. How high above the saw is that guardf 
A. I couldn't tell you to save my life. 
Q. Have you looked at it since you have been theref 
A. Yes, sir. 
Q. The ·guard' 
A. Yes, sir. 
Q. Can't tell the jury how high it ·W? 
A. No, sir, I never measured it. 
~Q. Can't tell how near it would come down to the table 7 
A. No, sir. 
Q. Don't know· anything about it? 
A. Not the distance that it will come down or how low it 
will come down. 
Q. Do you know what it was put there for, this thing that 
is on that saw? · 
A. Yes, sir. 
Q. For whatf 
- A. I told you just now it was- put there for protection of 
the men. 
Q. Against whatf 
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A. Accidents. 
Q. Against aceidents of all kinds, I reckon Y 
page 160 } A. Well, an accident will be an accident of any 
kind. . · 
Q. If it had been a proper guard, would that man's hand 
have gotten in there? 
A. I told you I didn't know if this was a proper guard or 
not. 
Q. You said this thing was ·in the same condition now it was 
all the time ~ 
The Court : He has answered tlia t, as far as he knows. 
By Mr. White: 
Q. Did they put up any signs tn~ound this saw after this ac~ 
cident, and what was on the ~ign Y 
A. I don't remembei• anything about any sign. I have seen 
some cards put up there. It 'vas a sign put up in there; 
whether it -was aftet- the accident or the same day or before, I 
couldn't tell you. · 
Q. What is on that sign that you did seeY 
A. I don't even remember that. • 
Q. Did you read it? 
A. Yes, sir, I read it. . . 
Q. Do you remember anything that was on there f 
A. I couldn't say that I could state fully what was on 
there. 
Q. What do ybti thittk was on there? 
A. You would have to give me time to think of that because 
it has been right smart while since I looked over that. 
Q. Do you mean to say that you read that sign 
page 161 } and can't even tell the jury or court the subject 
matter that was oti it, yet you can tell them what 
happened three years ago? . 
A. Yes, sir. It is very often the case you can read some-
thing and forget it in five minutes. 
Q. But can't you even tell whl!t it was about Y 
A. No, sir. 
Q. What was th~t sign put there for~ 
.A. I couldn't tell you. 
Q. Was it put there for the men to read and observe Y 
A. I told you I rea.d the sign but so far as remembering 
anything about it I cannot. . 
Q. I ask you if it was not put there for the purpose of giv-
ing notice to the men about somethi~g? · 
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·A. Yes, sir, I suppose so. 
Q. You don't know what it was a.bontY 
A. So far as remembering anything that I read I couldn't 
tell you. 
Witness stood aside. 
page 162 ~ W. E. ROBERTS, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : 
EXAMINATION IN CHIEF. 
By Mr. Strange: 
Q. Mr. Roberts, by whom are you employed and where now? 
A. J~ A. Davis. · 
Q. Where were you working November 8th, 1923 Y 
A. Atlantic Coast Line. 
Q. Whereabouts on the Atlantic Coast Line were you work-
·ing7 . 
A: Clopton shops, Richmond. 
Q. What was your position? 
A. Mill man. 
Q. Just explain briefly to the jury what you mean by mill 
man; what your duties were~ 
The Court: And just what you were doing over there. 
A. Working in the mill and ripping_ anything that was· to 
rip, keeping the machinery in repair and looking after all 
the machinery. 
By Mr. Strange: 
Q. You were supposed to keep the machinery in repair? 
A. Yes, sir. 
Q. Was there a rip saw in the mill shop? 
A. Yes, sir. 
page 163 ~ Q. Do you recollect Mr. Bell being injured 
while working on the rip saw? 
A. Yes, sir. 
Q. Did you inspect and examine the rip sa'v on that dayf 
A. Yes, sir. 
Q. What experience have you had as a. material manY 
A. Well, I worked around saws and machinery practically 
all my life. 
Q". How old are you f 
A. Thirty-two-will· be thirty-two the coming September. 
I 
• ! 
I 
I 
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Q. What did you find the condition of the saw in regard to 
the stability of the table and the trappings of the saw-and the 
general cond~tion of the shafts and pulleys and belts W 
Witness: What do you mean Y What condition they were 
in? 
Mr. Strange: Yes. 
A. They were· in good condition, good working condition. 
Q .. Were they in about the same condition on that day as 
they were prior to that time 7 · 
A. Yes, sir. 
Q. Mr. Roberts, was Mr. Bell engaged in what is known. 
as free cutting at the time that he was injured Y . 
A. Well. I didn't see it when he was cutting and when he. 
got hurt; I was working another machine at the time. ,-
Q. Will you just examine that board down 
page 164} there and see if that board has been cut free cutf 
A. Yes, sir. 
Q. From your experience, have .you found that they use·, or 
generally use, a guard s:ufficiently low to keep a man's hand 
from getting under the guard while doing free cutting? 
Mr. White: We object. 
The Court:· I don't know that he .is qualified to speak on 
this. You have other testimony on that subject which I let in 
because there they were experienced men. 
Mr. Strange: I will qualify him. 
By Mr. Strange: 
Q. Where have you worked other than at the Coast Line~ 
A. Worked at the Halifax Lumber Company, A. B. Hart 
Company, Coalter & Cameron Company. 
Q. Now, at those places that you name do they have rip 
saws such as the rip saw at Clopton shop Y 
A. At the Coalter & Cameron Co. they have. . 
Q. How long did you work there? I am talking about work-
ing a.t a place where they had such a saw in which you worked 
near it? 
A. About three and a half years. 
Q. Now, at the other places did they have rip 
page 165 } saws? 
A. Yes, sir. 
Q. Did you come in contact with those rip saws at other 
places! · 
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A. X ~s, sir. . . . . · . . . . . . . . r. 
Q. What period oi time was i:trvolved in that ~m.ployme~t! 
A. About a 1itt1a over rout years ~4th the Halifax Lumber 
Co.J and I 'vorked for Hart & Co. about four or five years off 
aiitl oh, Hot steady. · 
Q. Then, you worked ten or eleven years at all;d about rip 
saws prior to the time that you worked ·for the Coast tinet 
A. Yes, sir., about that. 
·13y Mt. ·White: 
Q. How long ago has that beefif 
.A,.. J couldn't tell you the date. 
Q. Five years, tetl; year.s, ot wltatf 
A .. ~ wo~·ketl at Haft . Compft~y-==­
Q. How long agu has it been ba~k 1 
:M:t. Btrlinge: WaH one mintite. 
By Mr. Strange: 
. Q. :bid you work for those ct>hoo~s in succassiort up to the 
tiltie you came tq ;.vq:rk ftJt th~ Coa.st L~e 7 . . . · 
A. I \vurked for Hart & Company befot'E1 the Co~st Line. 
. Q. Did you work for one of these other con-
page 166 ~ cerns before you worked ior. Hart & Company~ 
· . A. Y~s, _sit:. I worked for them before the 'var. 
Q. At those pla.ttts that you hav~ stated you worked at was 
it the custom to use guards sb low as to keep a 111an 's hand 
from getting under them in doing free tmttingt 
Mr. White: W ~ object~ . . . 
Mr .. M!ttln ~ W.e a.r~ shoWing thi3 custdm of people in the 
sfittie lin~ of bttsiness. 
The Qourt : Ap.swer the question. 
Mr. White: We ~xcept. 
A. No. 
~Y Mr. Strange: 
Q. It is not the custom to have those guards Y 
A. You couldn't get a ~ar~ do,vn lo~ enottgh so you 
could11 't get you~ hand und~r it if ybu wanted to rip anything. 
Q. You couldn't see the line Y 
~· You equid .see the line but yotl eouldn 't get the piece in. 
Q. Now, :Mr. Roberts, in regnrd to the boards and blocks 
beside the table: What is your recollection in regard to that 
condition on the day that the accident happened Y 
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A. It was no more than any other time than usual,. just a 
few trimmings off of pieces that were ripped that were thrown 
on the side; wasn't anything more than usual as 
page 167 ~ I remember at all times. 
Q.. What was the custom, if you know, at the 
shop in regard to moving blocks when the operator or man 
who intended to use the saw fou~d a block in his way or a 
piece of board in his way 
A. To throw it out of the way. 
Q. Now, do you know the guard over the saw at (Jlopton 
shops· at present? 
A. Yes. 
Q. Is that guard, so far as its size is concerned, the same 
as it was on the day· that this accident happen'ed ~ 
A. Yes, sir. 
Q. Is the guard longer than the saw or the saw longer than 
the guard? 
A. The guard goes over the saw. 
Q. Does the end of the guard extend beyond the edges of 
the sawY 
A. Yes, sir. 
Q. How long did you use that saw Y 
A. About three and a half years. 
Q. Is there anything unusual to see a board quiver when. 
you are cutting it? 
A. No, sir. 
page 168} CROSS EXAMINATION. 
By Mr. White: 
Q. What do you do now? 
A. Drive a truck. 
Q. What kind of truck 1 
A. Ford truck. 
Q. For whom~ 
A. J. A. Davis. 
Q. When did you leave the Atlantic Coast Line Railroad 
Company? . 
A.· On the 27th of February. 
Q. Wha.t year? 
A. 1926~ 
Q. This year? 
A. Yes, sir. 
Q. You were there when Mr. Bell lost· his hand, weren't 
you! 
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A. Yes, sir. r. 
Q. Did you see the accident Y 
A. No, sir, I did not. 
Q. Did you know Mr. BellY 
A. Just knew him working in the shop. 
Q. A good, competent man, was he 7 
A. As far as I know. 
Q. Did you know anything to the contrary! 
page 169 ~ A. No, sir. 
Q. Now, do you know what it means to have a 
saw properly guarded Y 
A. Yes, sir. 
Q. You do know that? What do you mean by itf 
Mr. 1\tfann: We object to his asking \Vhat is a proper guard. 
'The Court: You asked him what the general custom was. 
Go ahead. 
Mr. Strange: Properly guarded for what purpose Y 
Mr. White: Protection of the man that is operating it. 
~Ir. Strange: In what wayY · 
Mr. White: In every way to make it safe. 
Mr. Strange: We object on the ground that the question is 
not specific enough; tha.t there are hundreds of thongs I im-
agine can happen to a man using a saw, and to ask him to give 
one answer, to guard against everything that happens, is not 
specific enough. 
~{r. Mann: We have simply asked from time to time what 
was the custom in reg·ard to these guards. We have not 
asked anybody 's opinion as to \Vhether they were properly 
guarded or not. 
· The Court: Yes, you have. You have gone into 
page 170 ~ all of that. I don't think the question you asked 
is properly framed. I overrule it simply becaus" 
it is not properly framed. I overrule the question because 
it is not properly framed. 
Mr. White: We except to the ruling of Your Honor. 
By Mr. White: 
Q. The law requires all saws in a shop like tha.t at Clop-
ton to be properly guarded. Now, do you know what that 
means? 
A. I means to be guarded-
Yr. :M;ann: He is asking a law question. 
Mr. White: No, I am not; I am asking him a fact. Answe.r 
that question. 
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Mr. Mann: We object to the question. 
Mr. Strange: We renew our objection on exactly the same 
ground. 
Mr. White: My friends have been here all the evening try-
ing to show a custom and what was done in other shops any-
way to meet the statute in this case. They never ha'\:e asked 
a single witness the direct question whether this thing was 
pro_perly or improperly guarded. 
The Court: They have stated the facts and it is 
t>age 171 } up to the jury to determine. I overrule it. 
Mr. White: Answer the question. 
The Court: I rule that question out. 
Mr. White: I would like to have his answer so as to put it 
in the record. Let him answer it, and let the jury disregard 
it. We submit that they have asked this man not only as to 
everything subsequently-
The Court : Take the jury out. 
Note : The jury retired from the court room. 
The Court: You want to show what is a proper guard on 
a saw so as to protect a man from being -cut~ 
Mr. White: Here is my object. My object is to do this. 
The la\V requires this particular saw to have been properly 
guarded, and properly guarded means guarded effectively in 
view of any danger to be anticipated in the operation thereof. 
No\v, I want to know if this witness knew that meaning, 
whether or not this saw measured up to that definition. 
The Court: You have got the question of the 
page 172 } saw there ; you have got the question of the man's 
hand on the table, and this witness cannot tell 
you any more than the facts that you have already elicited. 
I am letting in this general custom, because, as I understand, 
that is testimony, but I am not going to let them go any fur-
ther. 
1\'fr. White: Is Your Honor going to let them state the gen-
eral custom and cut us offY 
The Court: I am not cutting you off. You ask him if a 
man had his hand there and if there wasn't something to 
keep from cutting his hand. What is the use asking him that f 
Mr. White: We want to kno\v if .there was anything there 
to keep a. Jnan 's hand from falling on that saw. We want to 
get the answer in the record. 
Q. (Repeated) The law requires all saws in a shop like that 
,. 
144 Supreme Court of .Appeals· of Virginia. 
at Clopton to be properly guarded. Now, do you'know what 
that means? 
A. As far as I know that saw over there was guarded as far 
as it co.uld be practically guarded.-
Q. Is that all you have got to say about that 7 
.page 173 ~ A. That is all. 
Q. Was this one guarded so as to keep a man's 
hand out of there? 
A. It was guarded as far as practical to guard it. 
Mr. White: And Your Honor is not going to let that come 
in? 
The Court : No, I am not going to allow that to come in. 
You don't want it in, do you~ 
Mr. Strange: I don't object to that coming in. 
Mr. White: Yon are not going to sit there, Mr. Mann, and 
let the man answer in the absence of the jury and then bring 
it in Y Let the record stand like it is. 
Mr. Mann: We hadn't expected to. 
The Court: The record stands like it is. The question and 
answer· are ruled out. I am not going to let them ask that 
question. 
· Mr. White: We except. 
Note : T~e jury returned to the court room. 
By Mr. White: 
Q. Was it your business to keep this machinery up f 
A. Yes, sir. 
Q. What did you do in reference to guarding 
page 17 4 ~ and protecting the lives of men who were operat-
ing the saw? 
A. Just kept them all in good shape and see that the guards 
were all there and everything was running in good order. 
Q. Were the guards there Y 
A. Yes, sir. · 
Q. What kind of guard did you have over the saw, if anyf 
A. Steel franie with a heavy wire over it. 
Q. Anything. like that model you see thereY 
A. Not made exactly like that. · 
Q. Anything like that ~ 
A. Something on that order. 
Q. Did the wiring slide up and down over Y Was it ad ... 
jus ted so it could be raised and lowered over the saw 7 
·A. Yes, sir. . . 
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Q. When that piece of netting had gotten to its lowest 
point, how high above the table was it? 
A. I couldn't tell you. 
Q. Why don't you know Y 
A. I never measured it with a rule. 
Q. Wasn't it your business to keep it up? 
A. That is not keeping it up. 
Q. Why isn't it keeping it up Y 
A. I(ept it low enough as far as it is practicable to be l~w­
~red. 
Q. How low would it come~ 
page 175 ~ A. I never measured it. 
Q. You say it is your duty to keep this m~­
chinery up. I ask you what you did to protect the lives of 
the men that were working on it. You say you have this. wire 
over there? Now, answer that question. Is that right? 
A. The guard 'vas over it, yes, sir. 
Q. What kind -of guard was .over it Y 
A. I told you. 
Q. How long would it ~ome downY 
A. I haven't measured it. 
Q. If you don't know how low it will come down, how can 
you speak in reference to its protection Y 
A. It came down low ·enough to cover the saw. 
Q. Did it ever cover the saw? 
A. Yes, sir. 
Q. What was the purpose it was put there fort 
A. To keep from cutting your hands over top of it. 
Q. Two witnesses have testified in this case, both of whom 
worked at the shop, that it was. put there to keep sawdust out 
of a man's face. Did they tell the truth? 
A. To keep sawdust-
Q. They said that was the only purpose. 
A. And keep from putting your hand on the saw and keep 
splinters or anything that happened to come off. 
Q. Were you ever hit with a knot that flew out 
page 176 ~ of that saw? 
A. One time. 
Q. Wasn't that sufficient. You didn't want it to hit you 
twice, did you? Let's see. Why sit there and not answer? 
When were vou hit with a knotY 
A. I couldn't tell you what date it was. 
Q. What·year was it? 
A. 1918-I mean 1925. 
Q. Was it 1925? Was it 19257 
A. I told you. 
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Q. Did you m~ke a report of it Y 
A. Yes, sir. 
Q. Where is that report! 
A. I haven't got it. 
Q. What did you do with itY 
A. Coast Line Railroad Company have got it. 
Q. Where were you hit? 
A. Up above my eye. 
Q. The knot flew out of that same saw Y 
. I ' 
A. I don't know whether it flew out of the saw or not. 
Q. Didn't you just say soY Didn't you just say you were 
hit with a knot that flew out of that saw~ Mr. Roberts, why 
do you sit there and look at me without answering the ques-
tion 7 Will you please answer that question f 
A. I have answered that question. 
Q. Didn't you say you were hit in the eye with 
page 17·7 ~ a knot that flew out of a board being operated 
on that saw and you made a report of it to the 
company? Now, why sit there and not answer me nowY 
A. I made a report out. I didn't tnake a report just how 
I got hit. The report I made I didn't know how I got hit. 
Q. Was this thing on there when you were hit Y 
A. Yes, sir. · 
Q. It didn't protect you then Y Did it~ 
4.. Yes, sir. 
Q. It did protect you f 
A. It certainly did. 
Q. Hit you in the eye? Is that right? Is that rightf 
A. I didn't say it hit me in the eye. 
Q. Didn't you just tell the jury it hit you in the eyef 
Mr. Mann: Above the eye. 
By Mr. White: 
Q. Will you put your finger on the part of your face that 
was hit by that knot ~ 
· A. About along here. (Indicating.) 
Q. Is that scar there the result of it f 
A. No, sir. 
Q. Hit you anywhere near that scarf 
A. I didn't even know I had a scar. 
Q. Haven't you an indentation in your fore~ 
page 178 ~ head? · 
A. Not that I know of. 
Q. What did you do with the machine after you were hitf 
• 
---------------------~ 
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. Mr. ~trange: We object. We are trying the case of Mr. 
Bell's injury and not Mr. Roberts'. 
The Court: Objection overruled. Proceed with the exami-
nation. 
Mr. White: Please let us have answers to the questions, 
Mr. Roberts, and let's move along. 
Witness: I have answered that. 
}fir. White: When did you answer itt 
Witness: What question is that¥ 
Mr. White: Repeat the question. 
.' 
Q. (Repeated) What did you do with the machine after you 
were hit~ 
A. Nothing. 
Q. You said it was your business to keep it upY 
A. It was kept up. 
Q. In the way you describe Y Come on, !~Ir. Roberts, and 
answer. The way you describe, is that the_ way it was kept 
up? Have you got anything to hide in this caseY 
Mr. Strange: Now, may it please Your Honor, we object 
to that. 
Mr. White: On what ground 7 
Mr. Strange: On the ground that it is abso-
page 179 } lutely and thoroughly irrelevant to the case and 
should only be asked for the purpose of impeach-
ment; and if that is what it is for, of course, if you are at-
tempting now to impeach the witness, we withdraw the ob-
jection. 
The Court: That is what I understand. he is testing the wit-
ness. 
Mr. Mann : I don't think what preceded would justify such 
a remark on my friend's part. . 
Mr. White: My purpose is exactly what Your Honor said 
it was. 
~Ir. Strange: We object to that question . 
By Mr. Strange: 
Q. I repeat the question: Have you got anything that you 
don't want to tell in this case~ 
A. No, sir. 
Q. Then why don't you answer the questions I am asking 
you promptly 7 N o,v, let's see how long it will take you to an· 
swer that. 
Witness: What question is that? 
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Mr. Mann: He didn't regard that as a question. I would 
not either. 
Mr. White: I do regard it as a question. 
The Court: He hasn't answered the. question. 
page 180 ~ Go on to another. 
Mr. White: Are you going to answer the ques-
tion asked you t · 
Mr. Mann: He didn't understand the question. 
Mr. White : How do you lmow he didn't understand it f 
The Court: The witness speaks for himself. 
Mr. Strange: The witness has just· said he didn't under .. 
stand the question. 
By Mr. White: 
Q. Did you make a statement in this case to anybody f 
A. Yes, sir. 
Q. Written statement~ 
A. Yes, sir. 
Q. You signed it¥ 
A. Yes, sir. . 
Q. Did you state 'vhat was true in the statement? 
A. Yes, sir. 
Q. Let's see. What changes did you make in the table and 
in the saw and in the bracket after the accident to Mr. Bell t 
A. Nothing but just made the saw so you could .make grain-
ing strips, so you could raise one side up. 
Q. Put your hand on the piece that you raise up t 
A. Put a piece here. (Indicating.) 
page 181 ~ Q. You put a new board on the· other side f 
A. Yes, sir. • 
Q. You did that Y 
A. Yes, sir. 
Q. One of the witnesses that has been introduced here by 
the defendant company told this jury that no board had been 
added to that machine on that side that you have touched 
with your finger. Did he state what was correct Y 
A. I kno'v there was a board put here and a piece cut so 
you could raise the table. . 
Q. That board was put there after the accident? 
A. It was another board put there the same as the first 
one. 
Q. After .the accident¥ 
A. Yes, sir. 
Q. Did you have anything to do with putting that there! 
A. No, sir. . . . 
Q. Who didY 
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A. Man who did work over there. 
Q. What was his name? 
A. Martin. · 
Q. Is he here~ 
A. No, sir. 
Q. Do you know where he is Y 
A. No, sir. 
Q. What did you call that thing that hung 
page 182 } there~ Do you call it a bracket? The thing that 
hangs over the saw that holds the net, what do 
you call that! 
A. Call that a bracket. 
Q. How many holes did you bore out of that bracket or 
any part of it after the accident Y 
A. None. 
, Q. NoneY 
A. No, sir. 
Q. Who didY 
A. Nobody that .I know of. 
· Q. Take the thing up and look at it. 
A. I see it. 
Q. You do see itt 
A. Yes, sir. ~ . , : -·- ' · --
Q. How many holes were there so that thing could be 
raised up and down at the time of the accident? 
A. Three. 
Q. "When were those holes cut out so it would be a solid · 
slit in there ~ 
A. I couldn't tell yo_u when it was done. 
Q. It was done, wasn't it 7 
.A. Yes, sir. 
Q. Why did you say it wasn't done Y 
A. I never said it 'vasn 't. 
Q. Didn't you say it hadn't been anything 
page 183 } done to it? Listen, Mr. Roberts. You said it 
hadn't been anything done to that bracket-
Yr. Strange: It is my recollection that he said he didn't 
do anything, himself. Now, the record speaks for itself. 
Mr. White: I asked him if anybody else did, so he would 
not be misled-by it, and the record will show it. 
By Mr. White: 
Q. When was that done! 
A. I conldn 't tell you. 
Q. What was the purpose of doing it Y 
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A. So you wouldn't have to take the bolt out every time. 
Q .. To slide it up and down; isn't that right f 
A. Yes, sir. 
Q.. Did you have any motive in telling this jury that that 
hadn't been done by you, and you didn't know who did it, or 
whether it "ras done or not Y 
A. No, sir. 
Q. Why didn't you. tell that when I first asked you? · 
A. I told you just what was done to it. 
Q. What kind of sign was put up there near this saw after 
the accident? 
A. Sign was put up there for nobody to use it but the mill 
man after that. 
Q. That was there, wasn't it? 
page 184 ~ A. Yes, sir. 
Q. After the accident f 
A. Yes, sir. 
Q. Did you put that up? 
A. No, sir . 
. Q. Now, tell the jury about the blocks that were around 
this table and sa'v at the time Mr. Bell was hurtf 
A. I can't tell them how many were there or what kind 
were there. It wasn't any more than usually always is. 
Q. Was this bracket and the net and things made there at 
fue~~~ . 
A. I don't know. sir. 
Q. Wasn't the whole thing made· at the shop Y 
A. I couldn't tell you. · 
Q. Didn't you say so in your written statement Y 
A. No, sir. 
1\ir. White: I want to ask him if he didn't make this state-
ment. 
Mr. Strange: We object to the statement. 
Mr. "\Vhite: I am not going to introduce the statement but 
simply for the purpose of testing the witness. 
The Court: I will not allow it. to come in. 
Mr. White: We except. Here is what I want to go in 
there-
The Court: Go ahead. 
Q. Tell this jury, if this net that was over that 
page 185 ~ sa'v was simply for the purpose of keeping saw-
dust out of a man's face, what did you have to 
protect him in case he fell near the saw or against it Y 
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A. Protect him from falling on the saw. 
Q. Did you understand what I asked yout I said, if this 
netting or wire-work there over this saw was simply for the 
purpose of keeping sawdust out of a man's face, what did you 
have to protect him in case he fell against the saw or on the 
saw7 
A. The same guard .. 
Q. Is that all? 
A. The same guard. 
Q. I say, is that all j 
A. Yes_, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Strange~ 
Q. You spoke about a board that was put on the saw tabl~ 
to do a special kind of work j 
A. Yes, sir. . 
Q. Was that table any wider after that than it was before Y 
A. No, sir. · 
Mr. White: We object. 
The Court: Objection overruled. 
· Witness: I answered the question, that it was 
page 186 ~ an old board taken off and a new board put in 
place of another one. 
By Mr. Str-ange : 
Q. Old board taken off and new board put on 7 
A. Yes, siT. 
Q. Was the table any more .secure after that than it was 
before? 
A. No, sir. 
RE-CROSS EXAMINATION. 
By Mr. White: 
Q. Wha.t is the distance from this board in the saw as it 
actually exists to the saw? 
A. I have never measured it; I couldn't tell. 
Q. Can't you tell, Mr. Roberts? 
A. I couldn't tell you. 
Q. Is it more than five inches~ 
A. Yes, sir. 
Q. Is it six inches? 
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A. I couldn't tell you by mches. 
Q. Is it as much as a foot Y 
A. I wouldn't say. 
Q. Do you know Y 
A. No, sir. 
Q. You don't even know that and you tell the 
page 187 ~ jury it is your business to keep that machinery 
upY 
A. I didn't measure the exact distance from the saw to the 
· outside of the table. · 
RE-RE-DIRECT EXAMINATION. 
By Mr. Strange: 
Q,. How far was it from the blade to the edge of the table, 
approximately Y 
A. It is about from 16 to 18 inches, something like that. I 
wouldn't say exactly ~bout that. 
Q. You could not testify exactly how wide it is Y 
A. ~o, sir. 
·RE-RE-CROSS EXAMINATION. 
-By Mr. White: 
Q. If you didn't have anything to hide and you are per-
fectly free in this case, why couldn't you have told me that · 
when I asked you the distance ~ 
A. I told yon I couldn't tell you exactly. 
Q. I asked you if it was as much as a foot and you said you 
couldn't say. I asked you if it was as much as six inches, . 
and you said you didn't know, and, when Mr. Strange asked 
yotr the question, you said 16 to 18 inches. 
A. I said about. 
Witness stood aside . 
. page 188 ~ B. H. GILLES-PIE, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. Strange: 
Q. By whom are yon employed? 
A. Atlantic Coast Line Railroad under Mr. R. E. Spiers. 
Q. At what pointY 
Atlantic Coast Line Railroad Co. v. A. D. Bell. 153 
A. Clopton. 
Q. What was your position when Mr. Bell got injured? 
A. I was car repairer helper under Mr. Bell. 
Q. Do you recollect his injury? 
A. It was about 1 :45 on November 8th. 
Q. Just tell the jury where you were at that time and what 
you sawt 
A. I was passing by that mill shed, and before I was pass-
ing by the mill shed I remember he was ripping a board, and I 
went to get a piece of lumber or something, and when I was 
coming back I heard him hollo, said his hand was cut off. I 
could see his hand was off, and I ran to the office and re-
ported the accident. 
Q. How shortly after you hea:Fd him hollo did you see him t 
A. Just as soon as I could turn- my head. I was walking 
by and turned my head. 
Q .. Did he appear to have fallen at the time 
page 189 } that you first saw him f 
Mr. White: We object. 
The Court:.Ask him what his appearance was. 
By Mr. Strange: 
Q. What was his appearance at the time you saw hi~ in 
regard to his being erect or in a reclining position, or, in 
other words, how was he standing 7 
A. He didn't seem to be falling or nothing like that. He 
seemed to be standing upright. 
Q. Had you seen Mr. Bell operate that saw before? · 
A. Yes, sir. 
Q. Seen him operate it many times Y 
A. Yes, sir. 
Q. What was the condition beside the saw bench relative to 
the existence of blocks and boards and refuse parts the day 
he got his hand hurt 7 
A. About like it usually was any other day. 
Q. I mean, just tell the jury what that condition was? Just 
about what is there; what is usually found beside the saw 
bench? 
Mr. White: We object. 
The · Court: Tell what was around the bench usually and 
what was there at that time. 
A. Just a few boards and blocks around the 
pag~ 190 } bench when he got his hand cut off. 
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· By Mr. Strange: 
Q. Where did they come from Y 
A. Ca.me off the material. 
Q. If you k~o,v? 
A. Came off material that was sawed during the day, waste 
material and· such stuff like that. 
Q. How often 'vas that material removed from the mill 
shed, if you know? 
.A. I don't know, sir. 
Q. Do you know anything about the saw equipment and 
the bench and the saw blade and shafts and pulleys, etc. Y 
·A. I know generally. 
Q,. Have you ever operated the saw, yourself~ 
K. No, sir. 
Q . .Are the conditions at that mill shed the same now, inso-
far as the position of the structures, etc., as they were on the 
day of this accident 7 
.A. So far as I know, yes, sir. 
Witness stood aside. 
page 191 ~ EDWARD MADDEN, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : 
EXAMINATION IN CHIEF. 
By Mr. Strange: 
Q. Mr. Madden, where· are you employed? 
A. Coast Line Company at Clopton. 
Q. Were you thete in November, 1923? 
A. Yes, sir. 
Q. Do you remember Mr. Bell being injured Y 
A. Yes, sir. 
Q. What was your position there in November? 
A. I was labor foreman. 
Q. Did you have charge of the gang who cleaned up? 
A. Yes, sir, I had charge of the men cleaning up around 
the premises. 
Q. Just tell the jury what was done in J:egard to cleaning 
up the boards and refuse matter and in the mill shed before 
and after this accident happened ~ 
A. It was customary every day to clean up the mill every 
night before we quit work, day in and day out, as regular as 
it came, and previous to the day Mr. Bell got hurt the mill 
was cleaned up the same as it ever was. 
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Q. On account of the fact of the accident, do 
page 192} you recollect that time more clearly than you do 
at other timesf 
A. No, not very well, sir. 
CROSS EXAl\IINATION. 
By Mr. White: · 
Q. Were you there when Mr. Bell was hurtf 
A. I was down in the yard working .. 
Q. Did you go up there at all? 
A. After Mr. Bell got hurt, yes, sir. 
Q. Where did they take him? Where was he taken t 
A. I don't know, sir. 
Witness stood aside. 
page 193 } CHARLES D·. SANFORD, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
EXAl\ITNATION IN CHIEF. 
By Mr. Strange: 
Q. Mr. Sanford, did you take this picature! ("Ex. Jor-
dan #1.") 
A. Yes, sir. 
Q. When did you take itt 
A. Day before yesterday. 
1\Ir. White: We move to exclude it on the ground that it is 
not competent evidence. 
The Court: I overrule the objP.ction. 
Mr. White: We except. What is the purpose of introducing 
this photograph? 
Mr. Mann: Just to show conditions there, as you intro-
duced that model. 
~ The Court : The jury can take into consideration as to 
whether it was taken yesterday or when. 
CROSS EXAMINATION. 
By 1\tlr. White : . 
Q. At 'vhose request did you take that picture? 
A. At the request of Mr. 1Iann, counsel for defendant. 
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Q. That is why you took itf 
A. Yes, sir. 
Q. You took it yesterdayf 
page 194 ~ A. Day before yesterday. 
Q. You are not an expert photographer, are 
you?·~ 
A. No, sir. 
Q. Know nothing about photography, do you t 
A. I have been using one about a year. 
Q. Do you work in Mr. Mann's office' 
A. No, sir. 
Q. You are a lawyer¥ 
A. Yes, sir. 
Q. You are not a photographer, are you 7 
A. No, sir. 
Mr. White: We object on the ground that it is not evidence 
of anything except a picture he took day before .yesterday. 
Witness stood aside. 
Defendant Rests. 
page 195 ~ A. D. BELL, 
a witness on behalf of the plaintiff, being recalled 
in rebuttal, further testified as follows: 
By Mr. D. M. White: · 
Q. Mr. Bell, the defendant in this case has undertaken to 
show the various customs about guards in other shops on a 
rip saw. In the first place, I want to know did you ever see 
anything like that in any up-to-date shop? 
A. No, sir, I have not. . 
Q. When I say ''that'' I mean in reference to the machine 
that you were hurt on. Was that machine guarded in. the 
manner that machines are guarded in other railroad shops 
that you have seen Y 
A. No, sir, it was not. 
Q. Now, if it had been properly guarded, would you have 
gotten your hand cut off~ 
A. No, sir, I would not. 
Q. One man said you were taken away from the shop in an 
automobile. Is that true? 
4. .. No, sir, it is not. 
., 
·-
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Witness stood aside. 
Testimony Closed. 
" This certifies that the above is a true transcript of all the 
evidence introduced at the trial of the action of A. D. Bell 
vs. Atlantic Coast Line Railroad Company in the Circuit 
Court of Chesterfield County, Virginia. 
Given under my hand and seal this 20th day: of December,. 
1926. 
EDWIN P. COX, (Seal) 
Judge of the Circuit Court of Chesterfield County, V a. 
A Copy-Teste: 
PHILIP V. COGBILL, Clk. 
page 196 } Virginia, 
Chesterfield County, to-wit: 
I, Philip V. Cogbill, Clerk of the Circuit Court of the County 
aforesaid, do hereby certify that the foregoing is a true 
transcript of the record in the Common Law case of A. D. 
Bell against Atlantic Coast Line Railroad Company, and 
that the plaintiff had due notice of the intention of the de-
fendant to apply for said transcript. 
Given under my hand this 14th day of February, 1927. 
PHILIP V. COGBILL, Clerk . 
.A Copy-Teste: 
H. STEW ART JONES, C. C. 
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